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(iii) If a local government guarantor
no longer meets the requirements of
paragraph (f) of this section, the owner
or operator must, within 90 days, ob-
tain alternative assurance, place evi-
dence of the alternate assurance in the
facility operating record, and notify
the State Director. If the owner or op-
erator fails to obtain alternate finan-
cial assurance within that 90-day pe-
riod, the guarantor must provide that
alternate assurance within the next 30
days.

(1) State-Approved mechanism. An
owner or operator may satisfy the re-
quirements of this section by obtaining
any other mechanism that meets the
criteria specified in §258.74(1), and that
is approved by the Director of an ap-
proved State.

(j) State assumption of responsibility. If
the State Director either assumes legal
responsibility for an owner or opera-
tor’s compliance with the closure, post-
closure care and/or corrective action
requirements of this part, or assures
that the funds will be available from
State sources to cover the require-
ments, the owner or operator will be in
compliance with the requirements of
this section. Any State assumption of
responsibility must meet the criteria
specified in §258.74(1).

(k) Use of multiple mechanisms. An
owner or operator may demonstrate fi-
nancial assurance for closure, post-clo-
sure, and corrective action, as required
by §§258.71, 258.72, and 258.73 by estab-
lishing more than one mechanism per
facility, except that mechanisms guar-
anteeing performance rather than pay-
ment, may not be combined with other
instruments. The mechanisms must be
as specified in paragraphs (a), (b), (c),
(@), (&), (O, (), (h), (1), and (j) of this
section, except that financial assur-
ance for an amount at least equal to
the current cost estimate for closure,
post-closure care, and/or corrective ac-
tion may be provided by a combination
of mechanisms rather than a single
mechanism.

(1) The language of the mechanisms
listed in paragraphs (a), (b), (c), (d), (e),
), (g), (h), (i), and (j) of this section
must ensure that the instruments sat-
isfy the following criteria:

(1) The financial assurance mecha-
nisms must ensure that the amount of
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funds assured is sufficient to cover the
costs of closure, post-closure care, and
corrective action for known releases
when needed;

(2) The financial assurance mecha-
nisms must ensure that funds will be
available in a timely fashion when
needed;

(3) The financial assurance mecha-
nisms must be obtained by the owner
or operator by the effective date of
these requirements or prior to the ini-
tial receipt of solid waste, whichever is
later, in the case of closure and post-
closure care, and no later that 120 days
after the corrective action remedy has
been selected in accordance with the
requirements of §258.58, until the
owner or operator is released from the
financial assurance requirements under
§§258.71, 258.72 and 258.73.

(4) The financial assurance mecha-
nisms must be legally valid, binding,
and enforceable under State and Fed-
eral law.

[66 FR 51029, Oct. 9, 1991, as amended at 58 FR
51547, Oct. 1, 1993; 60 FR 40105, Aug. 7, 1995; 60
FR 52342, Oct. 6, 1995; 61 FR 60337, Nov. 27,
1996; 63 FR 17729, Apr. 10, 1998]

§258.75 Discounting.

The Director of an approved State
may allow discounting of closure cost
estimates in §258.71(a), post-closure
cost estimates in §258.72(a), and/or cor-
rective action costs in §258.73(a) up to
the rate of return for essentially risk
free investments, net of inflation,
under the following conditions:

(a) The State Director determines
that cost estimates are complete and
accurate and the owner or operator has
submitted a statement from a Reg-
istered Professional Engineer so stat-
ing;

(b) The State finds the facility in
compliance with applicable and appro-
priate permit conditions;

(c) The State Director determines
that the closure date is certain and the
owner or operator certifies that there
are no foreseeable factors that will
change the estimate of site life; and

(d) Discounted cost estimates must
be adjusted annually to reflect infla-
tion and years of remaining life.

[61 FR 60339, Nov. 27, 1996]
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