
330 

40 CFR Ch. I (7–1–08 Edition) § 264.148 

amount of funds in the trust fund is re-
duced below the full amount of the li-
ability coverage to be provided, the 
owner or operator, by the anniversary 
date of the establishment of the fund, 
must either add sufficient funds to the 
trust fund to cause its value to equal 
the full amount of liability coverage to 
be provided, or obtain other financial 
assurance as specified in this section to 
cover the difference. For purposes of 
this paragraph, ‘‘the full amount of the 
liability coverage to be provided’’ 
means the amount of coverage for sud-
den and/or nonsudden occurrences re-
quired to be provided by the owner or 
operator by this section, less the 
amount of financial assurance for li-
ability coverage that is being provided 
by other financial assurance mecha-
nisms being used to demonstrate finan-
cial assurance by the owner or oper-
ator. 

(4) The wording of the trust fund 
must be identical to the wording speci-
fied in § 264.151(m) of this part. 

(k) Notwithstanding any other provi-
sion of this part, an owner or operator 
using liability insurance to satisfy the 
requirements of this section may use, 
until October 16, 1982, a Hazardous 
Waste Facility Liability Endorsement 
or Certificate of Liability Insurance 
that does not certify that the insurer is 
licensed to transact the business of in-
surance, or eligible as an excess or sur-
plus lines insurer, in one or more 
States. 

[47 FR 16554, Apr. 16, 1982, as amended at 47 
FR 28627, July 1, 1982; 47 FR 30447, July 13, 
1982; 48 FR 30115, June 30, 1983; 51 FR 16450, 
May 2, 1986; 51 FR 25354, July 11, 1986; 52 FR 
44320, Nov. 18, 1987; 52 FR 46964, Dec. 10, 1987; 
53 FR 33950, Sept. 1, 1988; 56 FR 30200, July 1, 
1991; 57 FR 42836, Sept. 16, 1992; 71 FR 16905, 
Apr. 4, 2006; 71 FR 40272, July 14, 2006] 

§ 264.148 Incapacity of owners or oper-
ators, guarantors, or financial insti-
tutions. 

(a) An owner or operator must notify 
the Regional Administrator by cer-
tified mail of the commencement of a 
voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), U.S. Code, 
naming the owner or operator as debt-
or, within 10 days after commencement 
of the proceeding. A guarantor of a cor-
porate guarantee as specified in 
§§ 264.143(f) and 264.145(f) must make 

such a notification if he is named as 
debtor, as required under the terms of 
the corporate guarantee (§ 264.151(h)). 

(b) An owner or operator who fulfills 
the requirements of § 264.143, § 264.145, 
or § 264.147 by obtaining a trust fund, 
surety bond, letter of credit, or insur-
ance policy will be deemed to be with-
out the required financial assurance or 
liability coverage in the event of bank-
ruptcy of the trustee or issuing institu-
tion, or a suspension or revocation of 
the authority of the trustee institution 
to act as trustee or of the institution 
issuing the surety bond, letter of cred-
it, or insurance policy to issue such in-
struments. The owner or operator must 
establish other financial assurance or 
liability coverage within 60 days after 
such an event. 

§ 264.149 Use of State-required mecha-
nisms. 

(a) For a facility located in a State 
where EPA is administering the re-
quirements of this subpart but where 
the State has hazardous waste regula-
tions that include requirements for fi-
nancial assurance of closure or post- 
closure care or liability coverage, an 
owner or operator may use State-re-
quired financial mechanisms to meet 
the requirements of § 264.143, § 264.145, 
or § 264.147, if the Regional Adminis-
trator determines that the State mech-
anisms are at least equivalent to the fi-
nancial mechanism specified in this 
subpart. The Regional Administrator 
will evaluate the equivalency of the 
mechanisms principally in terms of (1) 
certainty of the availability of funds 
for the required closure or post-closure 
care activities or liability coverage and 
(2) the amount of funds that will be 
made available. The Regional Adminis-
trator may also consider other factors 
as he deems appropriate. The owner or 
operator must submit to the Regional 
Administrator evidence of the estab-
lishment of the mechanism together 
with a letter requesting that the State- 
required mechanism be considered ac-
ceptable for meeting the requirements 
of this subpart. The submission must 
include the following information: The 
facility’s EPA Identification Number, 
name, and address, and the amount of 
funds for closure or post-closure care 
or liability coverage assured by the 
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