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intangibles such as goodwill and rights
to patents or royalties.

(g) In the liability insurance require-
ments, the terms bodily injury and prop-
erty damage shall have the meanings
given these terms by applicable State
law. However, these terms do not in-
clude those liabilities which, con-
sistent with standard industry prac-
tices, are excluded from coverage in li-
ability policies for bodily injury and
property damage. The Agency intends
the meanings of other terms used in
the liability insurance requirements to
be consistent with their common
meanings within the insurance indus-
try. The definitions given below of sev-
eral of the terms are intended to assist
in the understanding of these regula-
tions and are not intended to limit
their meanings in a way that conflicts
with general insurance industry usage.

Accidental occurrence means an acci-
dent, including continuous or repeated
exposure to conditions, which results
in bodily injury or property damage
neither expected nor intended from the
standpoint of the insured.

Legal defense costs means any ex-
penses that an insurer incurs in defend-
ing against claims of third parties
brought under the terms and condi-
tions of an insurance policy.

Sudden accidental occurrence means an
occurrence which is not continuous or
repeated in nature.

(h) Substantial business relationship
means the extent of a business rela-
tionship necessary under applicable
State law to make a guarantee con-
tract issued incident to that relation-
ship valid and enforceable. A ‘‘sub-
stantial business relationship’” must
arise from a pattern of recent or ongo-
ing business transactions, in addition
to the guarantee itself, such that a cur-
rently existing business relationship
between the guarantor and the owner
or operator is demonstrated to the sat-
isfaction of the applicable EPA Re-
gional Administrator.

§267.142 Cost estimate for closure.

(a) The owner or operator must have
at the facility a detailed written esti-
mate, in current dollars, of the cost of
closing the facility in accordance with
the requirements in §§267.111 through
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267.115 and applicable closure require-
ments in §§267.176, 267.201, 267.1108.

(1) The estimate must equal the cost
of final closure at the point in the fa-
cility’s active life when the extent and
manner of its operation would make
closure the most expensive, as indi-
cated by the closure plan (see
§267.112(b)); and

(2) The closure cost estimate must be
based on the costs to the owner or op-
erator of hiring a third party to close
the facility. A third party is a party
who is neither a parent nor a sub-
sidiary of the owner or operator. (See
definition of parent corporation in
§267.141(d).) The owner or operator may
use costs for on-site disposal if he can
demonstrate that on-site disposal ca-
pacity will exist at all times over the
life of the facility.

(3) The closure cost estimate may not
incorporate any salvage value that
may be realized with the sale of haz-
ardous  wastes, or non-hazardous
wastes, facility structures or equip-
ment, land, or other assets associated
with the facility at the time of partial
or final closure.

(4) The owner or operator may not in-
corporate a zero cost for hazardous
wastes, or non-hazardous wastes that
might have economic value.

(b) During the active life of the facil-
ity, the owner or operator must adjust
the closure cost estimate for inflation
within 60 days prior to the anniversary
date of the establishment of the finan-
cial instrument(s) used to comply with
§267.143. For owners and operators
using the financial test or corporate
guarantee, the closure cost estimate
must be updated for inflation within 30
days after the close of the firm’s fiscal
yvear and before submission of updated
information to the Regional Adminis-
trator as specified in §267.143(f)(2)(iii).
The adjustment may be made by recal-
culating the maximum costs of closure
in current dollars, or by using an infla-
tion factor derived from the most re-
cent Implicit Price Deflator for Gross
Domestic Product published by the
U.S. Department of Commerce in its
Survey of Current Business, as speci-
fied in paragraphs (b)(1) and (2) of this
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section. The inflation factor is the re-
sult of dividing the latest published an-
nual Deflator by the Deflator for the
previous year.

(1) The first adjustment is made by
multiplying the closure cost estimate
by the inflation factor. The result is
the adjusted closure cost estimate.

(2) Subsequent adjustments are made
by multiplying the latest adjusted clo-
sure cost estimate by the latest infla-
tion factor.

(c) During the active life of the facil-
ity, the owner or operator must revise
the closure cost estimate no later than
30 days after the Regional Adminis-
trator has approved the request to
modify the closure plan, if the change
in the closure plan increases the cost of
closure. The revised closure cost esti-
mate must be adjusted for inflation as
specified in §267.142(b).

(d) The owner or operator must keep
the following at the facility during the
operating life of the facility: The latest
closure cost estimate prepared in ac-
cordance with paragraphs (a) and (c) of
this section and, when this estimate
has been adjusted in accordance with
paragraph (b) of this section, the latest
adjusted closure cost estimate.

§267.143 Financial assurance for clo-
sure.

The owner or operator must establish
financial assurance for closure of each
storage or treatment unit that he owns
or operates. In establishing financial
assurance for closure, the owner or op-
erator must choose from the financial
assurance mechanisms in paragraphs
(a), (b), (c), (), (e), (), and (g) of this
section. The owner or operator can also
use a combination of mechanisms for a
single facility if they meet the require-
ment in paragraph (h) of this section,
or may use a single mechanism for
multiple facilities as in paragraph (i) of
this section. The Regional Adminis-
trator will release the owner or oper-
ator from the requirements of this sec-
tion after the owner or operator meets
the criteria under paragraph (j) of this
section.

(a) Closure Trust Fund. Owners and
operators can use the ‘‘closure trust
fund,” that is specified in 40 CFR
264.143(a)(1) and (2), and 264.143(a)(6)-

§267.143

(11). For purposes of this paragraph,
the following provisions also apply:

(1) Payments into the trust fund for a
new facility must be made annually by
the owner or operator over the remain-
ing operating life of the facility as esti-
mated in the closure plan, or over 3
years, whichever period is shorter. This
period of time is hereafter referred to
as the ‘“‘pay-in period.”

(2) For a new facility, the first pay-
ment into the closure trust fund must
be made before the facility may accept
the initial storage. A receipt from the
trustee must be submitted by the
owner or operator to the Regional Ad-
ministrator before this initial storage
of waste. The first payment must be at
least equal to the current closure cost
estimate, divided by the number of
yvears in the pay-in period, except as
provided in paragraph (h) of this sec-
tion for multiple mechanisms. Subse-
quent payments must be made no later
than 30 days after each anniversary
date of the first payment. The owner or
operator determines the amount of
each subsequent payment by sub-
tracting the current value of the trust
fund from the current closure cost esti-
mate, and dividing this difference by
the number of years remaining in the
pay-in period. Mathematically, the for-
mula is

Next Payment = (Current Closure Estimate
— Current Value of the Trust Fund) Di-
vided by Years Remaining in the Pay-In
Period.

(3) The owner or operator of a facility
existing on the effective date of this
paragraph can establish a trust fund to
meet this paragraph’s financial assur-
ance requirements. If the value of the
trust fund is less than the current clo-
sure cost estimate when a final ap-
proval of the permit is granted for the
facility, the owner or operator must
pay the difference into the trust fund
within 60 days.

(4) The owner or operator may accel-
erate payments into the trust fund or
deposit the full amount of the closure
cost estimate when establishing the
trust fund. However, he must maintain
the value of the fund at no less than
the value that the fund would have if
annual payments were made as speci-
fied in paragraph (a)(2) or (a)(3) of this
section.
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