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by obtaining a trust fund, surety bond, 
letter of credit, or insurance policy 
will be deemed to be without the re-
quired financial assurance or liability 
coverage in the event of bankruptcy of 
the trustee or issuing institution, or a 
suspension or revocation of the author-
ity of the trustee institution to act as 
trustee or of the institution issuing the 
surety bond, letter of credit, or insur-
ance policy to issue such instruments. 
The owner or operator must establish 
other financial assurance or liability 
coverage within 60 days after such an 
event. 

§ 267.149 [Reserved] 

§ 267.150 State assumption of responsi-
bility. 

(a) If a State either assumes legal re-
sponsibility for an owner’s or opera-
tor’s compliance with the closure care 
or liability requirements of this part or 
assures that funds will be available 
from State sources to cover those re-
quirements, the owner or operator will 
be in compliance with the require-
ments of § 267.143 or § 267.147 if the Re-
gional Administrator determines that 
the State’s assumption of responsi-
bility is at least equivalent to the fi-
nancial mechanisms specified in this 
subpart. The Regional Administrator 
will evaluate the equivalency of State 
guarantees principally in terms of: Cer-
tainty of the availability of funds for 
the required closure care activities or 
liability coverage; and the amount of 
funds that will be made available. The 
Regional Administrator may also con-
sider other factors as he deems appro-
priate. The owner or operator must 
submit to the Regional Administrator 
a letter from the State describing the 
nature of the State’s assumption of re-
sponsibility together with a letter from 
the owner or operator requesting that 
the State’s assumption of responsi-
bility be considered acceptable for 
meeting the requirements of this sub-
part. The letter from the State must 
include, or have attached to it, the fol-
lowing information: The facility’s EPA 
Identification Number, name, and ad-
dress, and the amount of funds for clo-
sure care or liability coverage that are 
guaranteed by the State. The Regional 
Administrator will notify the owner or 

operator of his determination regard-
ing the acceptability of the State’s 
guarantee in lieu of financial mecha-
nisms specified in this subpart. The Re-
gional Administrator may require the 
owner or operator to submit additional 
information as is deemed necessary to 
make this determination. Pending this 
determination, the owner or operator 
will be deemed to be in compliance 
with the requirements of § 267.143 or 
§ 267.147, as applicable. 

(b) If a State’s assumption of respon-
sibility is found acceptable as specified 
in paragraph (a) of this section except 
for the amount of funds available, the 
owner or operator may satisfy the re-
quirements of this subpart by use of 
both the State’s assurance and addi-
tional financial mechanisms as speci-
fied in this subpart. The amount of 
funds available through the State and 
Federal mechanisms must at least 
equal the amount required by this sub-
part. 

§ 267.151 Wording of the instruments. 
(a) The chief financial officer of an 

owner or operator of a facility with a 
standardized permit who uses a finan-
cial test to demonstrate financial as-
surance for that facility must complete 
a letter as specified in § 267.143(f) of this 
chapter. The letter must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm’s use of the financial test to 
demonstrate financial assurance for closure 
costs, as specified in [insert ‘‘subpart H of 40 
CFR part 267’’ or the citation to the cor-
responding state regulation]. This firm 
qualifies for the financial test on the basis of 
having [insert ‘‘a current rating for its sen-
ior unsecured debt of AAA, AA, A, or BBB as 
issued by Standard and Poor’s or Aaa, Aa, A 
or Baa as issued by Moody’s’’ or ‘‘a ratio of 
less than 1.50 comparing total liabilities to 
net worth’’ or ‘‘a ratio of greater than 0.10 
comparing the sum of net income plus depre-
ciation, depletion and amortization, minus 
$10 million, to total liabilities.’’] 

This firm [insert ‘‘is required’’ or ‘‘is not 
required’’] to file a Form 10K with the Secu-
rities and Exchange Commission (SEC) for 
the latest fiscal year. 

The fiscal year of this firm ends on 
[month, day]. The figures for the following 
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items marked with an asterisk are derived 
from this firm’s independently audited, year- 
end financial statements for the latest com-
pleted fiscal year, ended [date]. 
[If this firm qualifies on the basis of its bond 
rating fill in the requested information: 
‘‘This firm has a rating of its senior unse-
cured debt of’’ [insert the bond rating] 
‘‘from’’ [insert ‘‘Standard and Poor’s’’ or 
‘‘Moody’s’’]. Complete Line 1. Total Liabil-
ities below and then skip the remaining 
questions in the next section and resume 
completing the form at the section entitled 
Obligations Covered by a Financial Test or Cor-
porate Guarantee.] 
[If this firm qualifies for the financial test 
on the basis of its ratio of liabilities to net 
worth, or sum of income, depreciation, deple-
tion, and amortization to net worth, please 
complete the following section.] 

*1. Total Liabilities .... $lllll 

*2. Net Worth .............. $lllll 

*3. Net Income ............ $lllll 

*4. Depreciation .......... $lllll 

*5. Depletion (if appli-
cable) ....................... $lllll 

*6. Amortization ......... $lllll 

*7. Sum of Lines 3., 4., 
5. & 6 ........................ $lllll 

[If the above figures are taken directly from 
the most recent audited financial statements 
for this firm insert ‘‘The above figures are 
taken directly from the most recent audited 
financial statements for this firm.’’ If they 
are not, insert ‘‘The following items are not 
taken directly from the firms most recent 

audited financial statements’’ [insert the 
numbers of the items and attach an expla-
nation of how they were derived.] 

[Complete the following calculations] 

8. Line 1. ÷ Line 2. = .... lllll 

9. Line 7. ÷ Line 1. = .... lllll 

Is Line 8. less than 1.5? ll Yes 
llNo 

Is Line 9 greater than 
0.10? .......................... ll Yes 

llNo 

[If you did not answer Yes to either of these 
two questions, you cannot use the financial 
test and need not complete this letter. In-
stead, you must notify the permitting au-
thority for the facility that you intend to es-
tablish alternate financial assurance as spec-
ified in 40 CFR 267.143. The owner or operator 
must send this notice by certified mail with-
in 90 days following the close of the owner or 
operator’s fiscal year for which the year-end 
financial data show that the owner or oper-
ator no longer meets the requirements of 
this section. The owner or operator must 
also provide alternative financial assurance 
within 120 days after the end of such fiscal 
year.] 

Obligations Covered by a Financial Test or 
Corporate Guarantee 

[On the following lines list all obligations 
that are covered by a financial test or a cor-
porate guarantee extended by your firm. You 
may add additional lines and leave blank en-
tries that do not apply to your situation.] 

Hazardous Waste Facility Name and ID State Closure Post- 
Closure 

Corrective 
Action 

lllllllllllllllllllllllllll lll $llll $llll $lllll 

lllllllllllllllllllllllllll lll llll llll lllll 

Hazardous Waste Third Party Liability $lllll 

Municipal Waste Facilities State Closure Post- 
Closure 

Corrective 
Action 

lllllllllllllllllllllllllll lll $llll $llll $lllll 

lllllllllllllllllllllllllll lll llll llll lllll 

Underground Injection Control State Plugging 
action 

lllll $llll 

Petroleum Underground Storage Tanks llll 

PCB Storage Facility Name and ID State Closure 

lllll $llll 
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Any financial assurance required under, or 
as part of an action undertaken under, the 

Comprehensive Environmental Response, 
Compensation, and Liability Act. 

Site name State Amount 

lllllllllllllllllllllllllll lll $lllll 

Any other environmental obligations that 
are assured through a financial test. 

Name Amount 

llllllll $lllll 

*10. Total of all 
amounts $lllll 

*11. Line 10 + $10,000,000 
= $lllll 

*12. Total Assets $lllll 

*13. Intangible Assets $lllll 

*14. Tangible Assets 
(Line 12.¥Line 13) $lllll 

*15. Tangible Net 
Worth (Line 
14.¥Line 1.) $lllll 

*16. Assets in the 
United States $lllll 

Is Line 15 greater than 
Line 11? llYes 

llNo 
Is Line 16 no less than 

Line 10? llYes 
llNo 

[You must be able to answer Yes to both 
these questions to use the financial test for 
this facility.] 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 267.151 as such regulations were con-
stituted on the date shown immediately 
below. 

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

[Date] llllllllllllllllllll

[After completion, a signed copy of the form 
must be sent to the permitting authority of 
the state or territory where the facility is lo-
cated. In addition, a signed copy must be 
sent to every authority who (1) requires a 
demonstration through a financial test for 
each of the other obligations in the letter 
that are assured through a financial test, or 
(2) accepts a guarantee for an obligation list-
ed in this letter.] 

(b) The chief financial officer of an 
owner or operator of a facility with a 
standardized permit who use a finan-
cial test to demonstrate financial as-
surance only for third party liability 
for that (or other standardized permit) 
facility(ies) must complete a letter as 
specified in Section 267.147(f) of this 
chapter. The letter must be worded as 
follows, except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: 

I am the chief financial officer of [name 
and address of firm]. This letter is in support 
of this firm’s use of the financial test to 
demonstrate financial assurance for third 
party liability, as specified in [insert ‘‘sub-
part H of 40 CFR part 267’’ or the citation to 
the corresponding state regulation]. This 
firm qualifies for the financial test on the 
basis of having tangible net worth of at least 
$10 million more than the amount of liability 
coverage and assets in the United States of 
at least the amount of liability coverage. 

This firm [insert ‘‘is required’’ or ‘‘is not 
required’’] to file a Form 10K with the Secu-
rities and Exchange Commission (SEC) for 
the latest fiscal year. 

The fiscal year of this firm ends on 
[month, day]. The figures for the following 
items marked with an asterisk are derived 
from this firm’s independently audited, year- 
end financial statements for the latest com-
pleted fiscal year, ended [date]. 
[Please complete the following section.] 

*1. Total Assets ........... $lllll 

*2. Intangible Assets ... $lllll 

*3. Tangible Assets 
(Line 1¥Line 2) ........ $lllll 

*4. Total Liabilities .... $lllll 

5. Tangible Net Worth 
(Line 3¥Line 4) ........ $lllll 

*6. Assets in the 
United States ........... $lllll 

7. Amount of liability 
coverage ................... $lllll 

Is Line 5 At least $10 
million greater than 
Line 7? ..................... llYes 

ll No 
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Is Line 6 at least equal 
to Line 7? ................. llYes 

ll No 

[You must be able to answer Yes to both 
these questions to use the financial test for 
this facility.] 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR 267.151 as such regulations were con-
stituted on the date shown immediately 
below. 

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

[Date] llllllllllllllllllll

[After completion, a signed copy of the form 
must be sent to the permitting authority of 
the state or territory where the facility(ies) 
is(are) located.] 

Subpart I—Use and Management 
of Containers 

§ 267.170 Does this subpart apply to 
me? 

This subpart applies to you if you 
own or operate a facility that treats or 
stores hazardous waste in containers 
under a 40 CFR part 270 subpart J 
standardized permit, except as provided 
in § 267.1(b). 

§ 267.171 What standards apply to the 
containers? 

Standards apply to the condition of 
the containers, to the compatibility of 
waste with the containers, and to the 
management of the containers. 

(a) Condition of containers. If a con-
tainer holding hazardous waste is not 
in good condition (for example, it ex-
hibits severe rusting or apparent struc-
tural defects) or if it begins to leak, 
you must either: 

(1) Transfer the hazardous waste 
from this container to a container that 
is in good condition; or 

(2) Manage the waste in some other 
way that complies with the require-
ments of this part. 

(b) Compatibility of waste with con-
tainers. To ensure that the ability of 
the container to contain the waste is 
not impaired, you must use a container 
made of or lined with materials that 

are compatible and will not react with 
the hazardous waste to be stored. 

(c) Management of containers. (1) 
You must always keep a container 
holding hazardous waste closed during 
storage, except when you add or re-
move waste. 

(2) You must never open, handle, or 
store a container holding hazardous 
waste in a manner that may rupture 
the container or cause it to leak. 

§ 267.172 What are the inspection re-
quirements? 

At least weekly, you must inspect 
areas where you store containers, look-
ing for leaking containers and for dete-
rioration of containers and the con-
tainment system caused by corrosion 
or other factors. 

§ 267.173 What standards apply to the 
container storage areas? 

(a) You must design and operate a 
containment system for your container 
storage areas according to the require-
ments in paragraph (b) of this section, 
except as otherwise provided by para-
graph (c) of this section. 

(b) The design and operating require-
ments for a containment system are: 

(1) A base must underlie the con-
tainers that is free of cracks or gaps 
and is sufficiently impervious to con-
tain leaks, spills, and accumulated pre-
cipitation until the collected material 
is detected and removed. 

(2) The base must be sloped or the 
containment system, must be other-
wise designed and operated to drain 
and remove liquids resulting from 
leaks, spills, or precipitation, unless 
the containers are elevated or are oth-
erwise protected from contact with ac-
cumulated liquids. 

(3) The containment system must 
have sufficient capacity to contain 10% 
of the volume of containers, or the vol-
ume of the largest container, which-
ever is greater. This requirement does 
not apply to containers that do not 
contain free liquids. 

(4) You must prevent run-on into the 
containment system unless the collec-
tion system has sufficient excess ca-
pacity, in addition to that required in 
paragraph (b)(3) of this section, to con-
tain the liquid. 
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