§312.30

§312.30 Commonly known or reason-
ably ascertainable information
about the property.

(a) Throughout the inquiries, persons
to whom this part is applicable per
§312.1(b) and environmental profes-
sionals conducting the inquiry must
take into account commonly known or
reasonably ascertainable information
within the local community about the
subject property and consider such in-
formation when seeking to identify
conditions indicative of releases or
threatened releases, as set forth in
§312.1(c), at the subject property.

(b) Commonly known information
may include information obtained by
the person to whom this part applies in
§312.1(b) or by the environmental pro-
fessional about releases or threatened
releases at the subject property that is
incidental to the information obtained

during the inquiry of the environ-
mental professional.
(c) To the extent mnecessary to

achieve the objectives and performance
factors of §312.20(e) and (f), persons to
whom this part is applicable per
§312.1(b) and the environmental profes-
sional must gather information from
varied sources whose input either indi-
vidually or taken together may provide
commonly known or reasonably ascer-
tainable information about the subject
property; the environmental profes-
sional may refer to one or more of the
following sources of information:

(1) Current owners or occupants of
neighboring properties or properties
adjacent to the subject property;

(2) Local and state government offi-
cials who may have knowledge of, or
information related to, the subject
property;

(3) Others with knowledge of the sub-
ject property; and

(4) Other sources of information (e.g.,
newspapers, Web sites, community or-
ganizations, local libraries and histor-
ical societies).

§312.31 The degree of obviousness of
the presence or likely presence of
contamination at the property, and
the ability to detect the contamina-
tion by appropriate investigation.

(a) Persons to whom this part is ap-
plicable per §312.1(b) and environ-
mental professionals conducting an in-
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quiry of a property on behalf of such
persons must take into account the in-
formation collected under §312.23
through 312.30 in considering the de-
gree of obviousness of the presence of
releases or threatened releases at the
subject property.

(b) Persons to whom this part is ap-
plicable per §312.1(b) and environ-
mental professionals conducting an in-
quiry of a property on behalf of such
persons must take into account the in-
formation collected under §312.23
through 312.30 in considering the abil-
ity to detect contamination by appro-
priate investigation. The inquiry of the
environmental professional should in-
clude an opinion regarding additional
appropriate investigation, if any.

PART 350—TRADE SECRECY
CLAIMS FOR EMERGENCY PLAN-
NING AND COMMUNITY RIGHT-
TO-KNOW INFORMATION: AND
TRADE SECRET DISCLOSURES TO
HEALTH PROFESSIONALS

Subpart A—Trade Secrecy Claims

Sec.
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Environmental Protection Agency

Subpart B—Disclosure of Trade Secret
Information to Health Professionals

350.40 Disclosure to health professionals.

AUTHORITY: 42 U.S.C. 11042, 11043 and 11048
Pub. L. 99-499, 100 Stat. 1747.

SOURCE: 53 FR 28801, July 29, 1988, unless
otherwise noted.

Subpart A—Trade Secrecy Claims

§350.1 Definitions.

Administrator and General Counsel
mean the EPA officers or employees
occupying the positions so titled.

Business confidentiality or confidential
business information includes the con-
cept of trade secrecy and other related
legal concepts which give (or may give)
a business the right to preserve the
confidentiality of business information
and to limit its use or disclosure by
others in order that the business may
obtain or retain business advantages it
derives from its right in the informa-
tion. The definition is meant to encom-
pass any concept which authorizes a
Federal agency to withhold business
information under 5 U.S.C. 552(b)(4), as
well as any concept which requires
EPA to withhold information from the
public for the benefit of a business
under 18 U.S.C. 1905.

Chief Ezxecutive Officer of the tribe
means the person who is recognized by
the Bureau of Indian Affairs as the
chief elected administrative officer of
the tribe.

Claimant means a person submitting
a claim of trade secrecy to EPA in con-
nection with a chemical otherwise re-
quired to be disclosed in a report or
other filing made under Title III.

Commission means the emergency re-
sponse commission for the State in
which the facility is located except
where the facility is located in Indian
Country, in which case, commission
means the emergency response com-
mission for the tribe under whose juris-
diction the facility is located. In the
absence of an emergency response com-
mission, the Governor and the chief ex-
ecutive officer, respectively, shall be
the commission. Where there is a coop-
erative agreement between a State and
a Tribe, the commission shall be the
entity identified in the agreement.

§350.1

Facility means all buildings, equip-
ment, structure, and other stationary
items that are located on a single site
or on contiguous or adjacent sites and
which are owned or operated by the
same person (or by any person which
controls, is controlled by, or under
common control with, such person).
Facility shall include man-made struc-
tures as well as all natural structures
in which chemicals are purposefully
placed or removed through human
means such that it functions as a con-
tainment structure for human use. For
purposes of emergency release notifica-
tion, the term includes motor vehicles,
rolling stock, and aircraft.

Indian Country means Indian country
as defined in 18 U.S.C. 1151. That sec-
tion defines Indian country as:

(a) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation;

(b) All dependent Indian commu-
nities within the borders of the United
States whether within the original or
subsequently acquired territory there-
of, and whether within or without the
limits of a State; and

(c) All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same.

Indian tribe means those tribes feder-
ally recognized by the Secretary of the
Interior.

Local emergency planning committee or
committee means the local emergency
planning committee appointed by the
emergency response commission.

Petitioner is any person who submits
a petition under this regulation re-
questing disclosure of a chemical iden-
tity claimed as trade secret.

Saniticed means a version of a docu-
ment from which information claimed
as trade secret or confidential has been
omitted or withheld.

Senior management official means an
official with management responsi-
bility for the person or persons com-
pleting the report, or the manager of
environmental programs for the facil-
ity or establishments, or for the cor-
poration owning or operating the facil-
ity or establishments responsible for
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§350.3

certifying similar reports under other
environmental regulatory require-
ments.

Specific chemical identity means the
chemical name, Chemical Abstracts
Service (CAS) Registry Number, or any
other information that reveals the pre-
cise chemical designation of the sub-
stance. Where the trade name is re-
ported in lieu of the specific chemical
identity, the trade name will be treat-
ed as the specific chemical identity for
purposes of this part.

State means any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the United States
Virgin Islands, the Northern Mariana
Islands, and any other territory or pos-
session over which the United States
has jurisdiction and Indian Country.

Submitter means a person filing a re-
quired report or making a claim of
trade secrecy to EPA under sections
303 (d)(2) and (d)(3), 311, 312, and 313 of
Title III.

Substantiation means the written an-
swers submitted to EPA by a submitter
to the specific questions set forth in
this regulation in support of a claim
that chemical identity is a trade se-
cret.

Title III means Title III of the Super-
fund Amendments and Reauthorization
Act of 1986, also titled the Emergency
Planning and Community Right-to-
Know Act of 1986.

Trade secrecy claim is a submittal
under sections 303 (d)(2) or (d)(3), 311,
312 or 313 of Title III in which a chem-
ical identity is claimed as trade secret,
and is accompanied by a substantiation
in support of the claim of trade secrecy
for chemical identity.

Trade secret means any confidential
formula, pattern, process, device, infor-
mation or compilation of information
that is used in a submitter’s business,
and that gives the submitter an oppor-
tunity to obtain an advantage over
competitors who do not know or use it.
EPA intends to be guided by the Re-
statement of Torts, Section 757, Com-
ment b.

Unsanitized means a version of a doc-
ument from which information claimed
as trade secret or confidential has not
been withheld or omitted.

40 CFR Ch. | (7-1-08 Edition)

Working day is any day on which Fed-
eral government offices are open for
normal business. Saturdays, Sundays,
and official Federal holidays are not
working days; all other days are.

[63 FR 28801, July 29, 1988, as amended at 55
FR 30644, July 26, 1990]

§350.3 Applicability of subpart; pri-
ority where provisions conflict;
interaction with 40 CFR part 2.

(a) Applicability of subpart. Sections
350.1 through 350.27 establish rules gov-
erning assertion of trade secrecy
claims for chemical identity informa-
tion collected under the authority of
sections 303 (d)(2) and (d)(3), 311, 312 and
313 of Title III of the Superfund
Amendments and Reauthorization Act
of 1986, and for trade secrecy or busi-
ness confidentiality claims for infor-
mation submitted in a substantiation
under sections 303 (d)(2) and (d)(3), 311,
312, and 313 of Title III. This subpart
also establishes rules governing peti-
tions from the public requesting the
disclosure of chemical identity claimed
as trade secret, and determinations by
EPA of whether this information is en-
titled to trade secret treatment.
Claims for confidentiality of the loca-
tion of a hazardous chemical under sec-
tion 312(d)(2)(F') of Title III are not sub-
ject to the requirements of this sub-
part.

(b) Priority where provisions conflict.
Where information subject to the re-
quirements of this subpart is also col-
lected under another statutory author-
ity, the confidentiality provisions of
that authority shall be used to claim
that information as trade secret or
confidential when submitting it to
EPA under that statutory authority.

(c) Interaction with 40 CFR part 2,
EPA’s Freedom of Information Act proce-
dures. (1) No trade secrecy or business
confidentiality claims other than those
allowed in this subpart are permitted
for information collected under sec-
tions 303 (d)(2) and (d)(3), 311, 312 and
313 of Title III.

(2) Except as provided in §350.25 of
this subpart, request for access to
chemical identities withheld as trade
secret under this regulation is solely
through this regulation and procedures
hereunder, not through EPA’s Freedom
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