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(i) The PRC has been additized in ac-
cordance with the detergent composi-
tion and use specifications of a deter-
gent registered under 40 CFR part 79,
and in accordance with at least the
minimum concentration specifications
of that detergent as registered under 40
CFR part 79 or as otherwise provided
under §80.141(d); or

(ii) The PRC is composed of two or
more commingled PRCs, and each com-
ponent has been additized in accord-
ance with the detergent composition
and use specifications of a detergent
registered under 49 CFR part 79, and in
accordance with at least the minimum
concentration specifications of that de-
tergent as registered under 40 CFR part
79 or as otherwise provided under
§80.141(d).

[61 FR 35358, July 5, 1996]

§80.156 Liability for violations of the
interim detergent program controls
and prohibitions.

(a) Persons liable—(1) Gasoline non-
conformity. Where gasoline contained in
any storage tank at any facility owned,
leased, operated, controlled or super-
vised by any gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale purchaser-consumer, oxygen-
ate blender, or detergent blender, is
found in violation of any of the prohi-
bitions specified in §80.155(a), the fol-
lowing persons shall be deemed in vio-
lation:

(i) Each gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale purchaser-consumer, oxygen-
ate blender, or detergent blender, who
owns, leases, operates, controls or su-
pervises the facility (including, but not
limited to, a truck or individual stor-
age tank) where the violation is found;

(ii) Each gasoline refiner, importer,
distributor, reseller, retailer, wholesale
purchaser-consumer, oxygenate blend-
er, detergent manufacturer, dis-
tributor, or blender, who refined, im-
ported, manufactured, sold, offered for
sale, dispensed, supplied, offered for
supply, stored, detergent additized,
transported, or caused the transpor-
tation of the detergent-additized gaso-
line (or the base gasoline component,
the detergent component, or the deter-
gent-additized post-refinery component
of the gasoline) that is in violation,

§80.156

and each such party that caused the
gasoline that is in violation to be
present in the gasoline distribution
system; and

(iii) Each gasoline carrier who dis-
pensed, supplied, stored, or transported
any gasoline in the storage tank con-
taining gasoline found to be in viola-
tion, and each detergent carrier who
dispensed, supplied, stored, or trans-
ported the detergent component of any
post-refinery component or gasoline in
the storage tank containing gasoline
found to be in violation, provided that
the EPA demonstrates, by reasonably
specific showings by direct or cir-
cumstantial evidence, that the gasoline
or detergent carrier caused the viola-
tion.

(2) Post-refinery component non-con-
formity. Where detergent-additized PRC
contained in any storage tank at any
facility owned, leased, operated, con-
trolled or supervised by any gasoline
refiner, importer, carrier, distributor,
reseller, retailer, wholesale purchaser-
consumer, oxygenate blender, deter-
gent manufacturer, carrier, dis-
tributor, or blender, is found in viola-
tion of the prohibitions specified in
§80.155(e), the following persons shall
be deemed in violation:

(i) Each gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale-purchaser consumer, oxygen-
ate blender, detergent manufacturer,
carrier, distributor, or blender, who
owns, leases, operates, controls or su-
pervises the facility (including, but not
limited to, a truck or individual stor-
age tank) where the violation is found;

(ii) Each gasoline refiner, importer,
distributor, reseller, retailer, whole-
sale-purchaser consumer, oxygenate
blender, detergent manufacturer, dis-
tributor, or blender, who sold, offered
for sale, dispensed, supplied, offered for
supply, stored, detergent additized,
transported, or caused the transpor-
tation of the detergent-additized PRC
(or the detergent component of the
PRC) that is in violation, and each
such party that caused the PRC that is
in violation to be present in the PRC or
gasoline distribution systems; and

(iii) Each carrier who dispensed, sup-
plied, stored, or transported any deter-
gent-additized post-refinery component
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in the storage tank containing post-re-
finery component in violation, and
each detergent carrier who dispensed,
supplied, stored, or transported the de-
tergent component of any detergent-
additized  post-refinery component
which is in the storage tank containing
detergent-additized post-refinery com-
ponent found to be in violation, pro-
vided that the EPA demonstrates by
reasonably specific showings by direct
or circumstantial evidence, that the
gasoline or detergent carrier caused
the violation.

(3) Detergent mnon-conformity. Where
the detergent (prior to additization)
contained in any storage tank or con-
tainer found at any facility owned,
leased, operated, controlled or super-
vised by any gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale purchaser-consumer, oxygen-
ate blender, detergent manufacturer,
carrier, distributor, or blender, is found
in violation of the prohibitions speci-
fied in §80.155(d), the following persons
shall be deemed in violation:

(i) Each gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale-purchaser consumer, oxygen-
ate blender, detergent manufacturer,
carrier, distributor, or blender, who
owns, leases, operates, controls or su-
pervises the facility (including, but not
limited to, a truck or individual stor-
age tank) where the violation is found;

(ii) Each gasoline refiner, importer,
distributor, reseller, retailer, wholesale
purchaser-consumer, oxygenate blend-
er, detergent manufacturer, dis-
tributor, or blender, who sold, offered
for sale, dispensed, supplied, offered for
supply, stored, transported, or caused
the transportation of the detergent
that is in violation, and each such
party that caused the detergent that is
in violation to be present in the deter-
gent, gasoline, or PRC distribution sys-
tems; and

(iii) Bach gasoline or detergent car-
rier who dispensed, supplied, stored, or
transported any detergent which is in
the storage tank or container con-
taining detergent found to be in viola-
tion, providing that EPA dem-
onstrates, by reasonably specific
showings by direct or circumstantial
evidence, that the gasoline or deter-
gent carrier caused the violation.

40 CFR Ch. | (7-1-08 Edition)

(4) Volumetric additive reconciliation.
Where a violation of the volumetric ad-
ditive reconciliation requirements es-
tablished by §80.155(b) has occurred,
the following persons shall be deemed
in violation:

(i) BEach detergent blender who owns,
leases, operates, controls or supervises
the facility (including, but not limited
to, a truck or individual storage tank)
where the violation has occurred; and

(ii) Each gasoline refiner, importer,
carrier, distributor, reseller, retailer,
wholesale purchaser-consumer, or oxy-
genate blender, and each detergent
manufacturer, carrier, distributor, or
blender, who refined, imported, manu-

factured, sold, offered for sale, dis-
pensed, supplied, offered for supply,
stored, transported, or caused the

transportation of the detergent-
additized gasoline, the base gasoline
component, the detergent component,
or the detergent-additized post-refin-
ery component, of the gasoline that is
in violation, provided that the EPA
demonstrates, by reasonably specific
showings by direct or circumstantial
evidence, that such person caused the
violation.

(5) Product transfer document. Where a
violation of §80.1565(c) is found at a fa-
cility owned, leased, operated, con-
trolled, or supervised by any gasoline
refiner, importer, carrier, distributor,
reseller, retailer, wholesale purchaser-
consumer, oxygenate blender, deter-
gent  manufacturer, carrier, dis-
tributor, or blender, the following per-
sons shall be deemed in violation: each
gasoline refiner, importer, carrier, dis-
tributor, reseller, retailer, wholesale-
purchaser consumer, oxygenate blend-
er, detergent manufacturer, carrier,
distributor, or blender, who owns,
leases, operates, control or supervises
the facility (including, but not limited
to, a truck or individual storage tank)
where the violation is found.

(b) Branded refiner vicarious liability.
Where any violation of the prohibitions
specified in §80.155 has occurred, with
the exception of violations of §80.155(c),
a refiner will also be deemed liable for
violations occurring at a facility oper-
ating under such refiner’s corporate,
trade, or brand name or that of any of
its marketing subsidiaries. For pur-
poses of this section, the word facility
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includes, but is not limited to, a truck
or individual storage tank.

(c) Defenses. (1) In any case in which
a gasoline refiner, importer, dis-
tributor, carrier, reseller, retailer,
wholesale-purchaser consumer, oxygen-
ate blender, detergent distributor, car-
rier, or blender, is in violation of any
of the prohibitions of §80.155, pursuant
to paragraphs (a) or (b) of this section
as applicable, the regulated party shall
be deemed not in violation if it can
demonstrate:

(i) That the violation was not caused
by the regulated party or its employee
or agent (unless otherwise provided in
this paragraph (c));

(ii) That product transfer documents
account for the gasoline, detergent, or
detergent-additized post-refinery com-
ponent in violation and indicate that
the gasoline, detergent, or detergent-
additized post-refinery component sat-
isfied relevant requirements when it
left their control; and

(iii) That the party has fulfilled the
requirements of paragraphs (c) (2) or (3)
of this section, as applicable.

(2) Branded refiner. (i) Where a brand-
ed refiner, pursuant to paragraph (b) of
this section, is in violation of any of
the prohibitions of §80.155 as a result of
violations occurring at a facility (in-
cluding, but not limited to, a truck or
individual storage tank) which is oper-
ating under the corporate, trade or
brand name of a refiner or that of any
of its marketing subsidiaries, the re-
finer shall be deemed not in violation if
it can demonstrate, in addition to the
defense requirements stated in para-
graph (c)(1) of this section, that the
violation was caused by:

(A) An act in violation of law (other
than these regulations), or an act of
sabotage or vandalism, whether or not
such acts are violations of law in the
jurisdiction where the violation of the
prohibitions of §80.155 occurred; or

(B) The action of any gasoline re-
finer, importer, reseller, distributor,
oxygenate blender, detergent manufac-
turer, distributor, blender, or retailer
or wholesale purchaser-consumer sup-
plied by any of these persons, in viola-
tion of a contractual undertaking im-
posed by the refiner designed to pre-
vent such action, and despite the im-
plementation of an oversight program,
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including, but not limited to, periodic
review of product transfer documents
by the refiner to ensure compliance
with such contractual obligation; or

(C) The action of any gasoline or de-
tergent carrier, or other gasoline or de-
tergent distributor not subject to a
contract with the refiner but engaged
by the refiner for transportation of
gasoline, post-refinery component, or
detergent, to a gasoline or detergent
distributor, oxygenate blender, deter-
gent blender, gasoline retailer or
wholesale purchaser consumer, despite
specification or inspection of proce-
dures or equipment by the refiner
which are reasonably calculated to pre-
vent such action.

(ii) In this paragraph (c)(2), to show
that the violation ‘‘was caused” by any
of the specified actions, the party must
demonstrate by reasonably specific
showings, by direct or circumstantial
evidence, that the violation was caused
or must have been caused by another.

(3) Detergent blender. In any case in
which a detergent blender is liable for
violating any of the prohibitions of
§80.155, the detergent blender shall not
be deemed in violation if it can dem-
onstrate, in addition to the defense re-
quirements stated in paragraph (c)(1) of
this section, the following:

(i) That it obtained or supplied, as
appropriate, prior to the detergent
blending, accurate written instructions
from the detergent manufacturer or
other party with knowledge of such in-
structions, specifying the detergent’s
minimum recommended concentration
(lowest additive concentration) pursu-
ant to §80.141(c)(3) and, if applicable,
the limitations of this concentration
for use in leaded product.

(ii) That it has implemented a qual-
ity assurance program that includes,
but is not limited to, a periodic review
of its supporting product transfer and
volume measurement documents to
confirm the correctness of its product
transfer and volumetric additive rec-
onciliation documents created for all
products it additized.

(4) Detergent manufacturer—(i) Pre-
sumptive liability affirmative defense.
Notwithstanding the provisions of
paragraph (c)(1) of this section, in any
case in which a detergent manufac-
turer is liable for violating any of the
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prohibitions of §80.155, the detergent
manufacturer shall be deemed not in
violation if it can demonstrate each of
the following:

(A) Product transfer documents
which account for the detergent com-
ponent of the product in violation and
which indicate that such detergent sat-
isfied all relevant requirements when
it left the detergent manufacturer’s
control; and

(B) Written blending instructions
which, pursuant to §80.141(c)(3)(ii),
were supplied by the detergent manu-
facturer to its customer who purchased
or obtained from the manufacturer the
detergent component of the product de-
termined to be in violation. The writ-
ten blending instructions must have
been supplied by the manufacturer
prior to the customer’s use or sale of
the detergent. The instructions must
accurately identify the minimum rec-
ommended concentration (lowest addi-
tive concentration) specified in the de-
tergent’s 40 CFR part 79 registration,
and must also accurately identify if
the detergent, at that concentration, is
only registered as effective for use in
leaded gasoline.

(C) If the detergent batch used in the
noncomplying product was produced
less than one year before the manufac-
turer was notified by EPA of the pos-
sible violation, then the manufacturer
must provide FTIR or other test re-
sults for the batch of detergent used in
the noncomplying product, performed
in accordance with the detergent test-
ing procedure submitted by the manu-
facturer, or available for submission,
pursuant to §80.141(f).

(I) The analysis may have been con-
ducted on the subject detergent batch
at the time it was manufactured, or
may be conducted on a sample of that
batch which the manufacturer retained
for such purpose at the time the batch
was manufactured.

(2) The test results must accurately
establish that, when it left the manu-
facturer’s control, the detergent com-
ponent of the product determined to be
in violation was in conformity with the
chemical composition and concentra-
tion specifications reported pursuant
to §80.141(c)(1);

(D) If the detergent batch used in the
noncomplying product was produced
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more than one year prior to the manu-
facturer’s notification by EPA of the
possible violation, then the manufac-
turer must provide either:

(I) Test results for the batch in ques-
tion as specified in the paragraph
(c)(4)(1)(C) of this section; or

(2) The following materials:

(i) Documentation of the measured
viscosity, density, and basic nitrogen
content of the detergent batch in ques-
tion, or any other such physical param-
eters which the manufacturer normally
uses to ensure production quality con-
trol, which establishes conformity with
the manufacturer’s quality control
standards for such parameters; and

(i1) If the detergent registration iden-
tifies polymeric component(s) of the
detergent package as the product(s) of
other chemical reactants, documenta-
tion that the reagents used to syn-
thesize the detergent batch in question
were the same as those specified in the
registration and that they met the
manufacturer’s normal acceptance cri-
teria for such reagents, reported pursu-
ant to §80.162(b)(1).

(ii) Detergent manufacturer causation
liability. In any case in which a deter-
gent manufacturer is liable for a viola-
tion of §80.155, and the manufacturer
establishes an affirmative defense to
such liability pursuant to paragraph
(c)(4)(i) of this section, the detergent
manufacturer will nonetheless be
deemed liable for the violation of
§80.155 if EPA can demonstrate, by rea-
sonably specific showings by direct or
circumstantial evidence, that the de-
tergent manufacturer caused the viola-
tion.

(5) Defense against liability where more
than one party may be liable for VAR vio-
lations. In any case in which a party is
presumptively or vicariously liable for
a violation of §80.155 due to a failure to
meet the VAR requirements §80.157, ex-
cept for the VAR record requirements
pursuant to §80.157(g), such party shall
not be deemed liable if it can establish
the following:

(i) Prior to the violation it had en-
tered into a written contract with an-
other ©potentially liable detergent
blender party (‘‘the assuming party’’),
under which that other party assumed
legal responsibility for fulfilling the
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VAR requirement that had been vio-
lated;

(ii) The contract included reasonable
oversight provisions to ensure that the
assuming party fulfilled its VAR re-
sponsibilities (including, but not lim-
ited to, periodic review of VAR records)
and the oversight provision was actu-
ally implemented by the party raising
the defense;

(iii) The assuming party is fiscally
sound and able to pay its penalty for
the VAR violation; and

(iv) The employees or agents of the
party raising the defense did not cause
the violation.

(6) Defense to liability for gasoline non-
conformity violations caused solely by the
addition of misadditized ethanol or other
PRC to the gasoline. In any case in
which a party is presumptively or vi-
cariously liable for a gasoline non-con-
formity violation of §80.155(a) caused
solely by another party’s addition of
misadditized ethanol or other PRC to
the gasoline, the former party shall not
be deemed liable for the violation pro-
vided that it can establish that is has
fulfilled the requirements of para-
graphs (¢)(1)(i) and (ii) of this section.

(T) Detergent tank transitioning de-
fenses. The commingling of two deter-
gents in the same detergent storage
tank will not be deemed to violate or
cause violations of any of the provi-
sions of this subpart, provided the fol-
lowing conditions are met:

(i) The commingling must occur dur-
ing a legitimate detergent
transitioning event, i.e., a shift from
the use of one detergent to another
through the delivery of the new deter-
gent into the same tank that contains
the original detergent; and

(ii) If the new detergent is restricted
to use in leaded gasoline, then such re-
striction must be applied to the com-
bined detergents; and

(iii) The commingling event must be
documented, either on the VAR for-
mula record or on attached supporting
records; and

(iv) Notwithstanding any contrary
provisions in §80.157, a VAR formula
record must be created for the com-
bined detergents. The VAR compliance
period must begin no later than the
time of the commingling event. How-
ever, at the blender’s option, the com-
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pliance period may begin earlier, thus
including use of the uncombined origi-
nal detergent within the same period,
provided that the 3l1-day limitation
pursuant to §80.1567(a)(6) is not exceed-
ed; and

(v) The VAR formula record must
also satisfy the requirements in one of
the following paragraphs (c)(7)(V)(A)
through (C) of this section, whichever
applies to the commingling event. If
neither paragraph (¢)(7)(v)(A) nor (B) of
this section initially applies, then the
blender may drain and subsequently re-
deliver the original detergent into the
tank in restricted amounts, in order to
meet the conditions of paragraph
(©)(M(V)(A) or (B) of this section. Other-
wise, the blender must comply with
paragraph (¢)(7)(v)(C) of this section.

(A) If both detergents have the same
LAC, and the original detergent ac-
counts for no more than 20 percent of
the tank’s total delivered volume after
addition of the new detergent, then the
VAR formula record is required to
identify only the use of the new deter-
gent.

(B) If the two detergents have dif-
ferent LACs and the original detergent
accounts for 10 percent or less of the
tank’s total delivered volume after ad-
dition of the new detergent, then the
VAR formula record is required to
identify only the use of the new deter-
gent, and must attain the LAC of the
new detergent. If the original deter-
gent’s LAC is greater than that of the
new detergent, then the compliance pe-
riod may begin earlier than the date of
the commingling event (pursuant to
paragraph (c)(7)(iv) of this section)
only if the original detergent does not
exceed 10 percent of the total detergent
used during the compliance period.

(C) If neither of the preceding para-
graphs (¢)(7)(vV)(A) or (B) of this section
applies, then the VAR formula record
must identify both of the commingled
detergents, and must use and attain
the higher LAC of the two detergents.
Once the commingled detergent has
been depleted by an amount equal to
the volume of the original detergent in
the tank at the time the new detergent
was added, subsequent VAR formula
records must identify and use the LAC
of only the new detergent.
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(8) Defense to liability for noncompli-
ance with leaded-only use restrictions. A
party shall not be deemed liable for
violations of §80.155(a) or (e) caused
solely by the additization or use of gas-
oline or PRC in violation of leaded-
only use restrictions, provided that the
conditions specified in §80.169(c)(9) are
met.

(d) Detergent manufacturer causation
liability. In any case in which a deter-
gent manufacturer is liable for a viola-
tion of §80.1565 pursuant to paragraph
(a) of this section, and the manufac-
turer establishes affirmative defense to
such liability pursuant to paragraph (c)
of this section, the detergent manufac-
turer will be liable for the violation of
§80.155 pursuant to this paragraph (d)
of this section, provided that EPA can
demonstrate, by reasonably specific
showings by direct or circumstantial
evidence, that the detergent manufac-
turer caused the violation.

[69 FR 54706, Nov. 1, 1994, as amended at 61
FR 35358, July 5, 1996]

§80.157 Volumetric additive reconcili-
ation (“VAR”), equipment calibra-
tion, and recordkeeping require-
ments.

This section contains requirements
for automated detergent blending fa-
cilities and hand-blending detergent fa-
cilities. All gasolines and all PRC in-
tended for use in gasoline must be
additized, unless otherwise noted in
supporting VAR records, and must be
accounted for in VAR records. The
VAR reconciliation standard is at-
tained under this section when the ac-
tual concentration of detergent used
per VAR formula record equals or ex-
ceeds the lowest additive concentra-
tion (LAC) specified for that detergent
pursuant to §80.141(c)(3), or, if appro-
priate, under §80.141(d). A separate
VAR formula record must be created
for leaded gasoline additized with a de-
tergent registered for use only with
leaded gasoline, or used at a concentra-
tion that is registered as effective for
leaded gasoline only. Detergent so used
must be accurately and separately
measured, either through the use of a
separate storage tank, a separate
meter, or some other measurement sys-
tem that is able to accurately distin-
guish its use. Recorded volumes of gas-
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oline, detergent, and PRC must be ex-
pressed to the nearest gallon (or small-
er units), except that detergent vol-
umes of five gallons or less must be ex-
pressed to the nearest tenth of a gallon
(or smaller units). However, if the
blender’s equipment cannot accurately
measure to the nearest tenth of a gal-
lon, then such volumes must be round-
ed downward to the next lower gallon.
PRC included in the reconciliation
must be identified. Each VAR formula
record must also contain the following
information:

(a) Automated blending facilities. In
the case of an automated detergent
blending facility, for each VAR period,
for each detergent storage system and
each detergent in that storage system,
the following must be recorded:

(1) The manufacturer and commer-
cial identifying name of the detergent
additive package being reconciled, and
the LAC specified in the detergent reg-
istration for use with the applicable
type of gasoline (i.e., unleaded or lead-
ed). The LAC must be expressed in
terms of gallons of detergent per thou-
sand gallons of gasoline or PRC, and
expressed to four digits. If the specified
LAC is only effective for use with lead-
ed gasoline, the record must so indi-
cate. If the detergent storage system
which is the subject of the VAR for-
mula record is a proprietary system
under the control of a customer, this
fact must be indicated on the record.

(2) The total volume of detergent
blended into gasoline and PRC, in ac-
cordance with one of the following
paragraphs, as applicable.

(i) For a facility which uses in-line
meters to measure detergent usage, the
total volume of detergent measured,
together with supporting data which
includes one of the following: the be-
ginning and ending meter readings for
each meter being measured, the me-
tered batch volume measurements for
each meter being measured, or other
comparable metered measurements.
The supporting data may be supplied
on the VAR formula record or in the
form of computer printouts or other
comparable VAR supporting docu-
mentation.

(ii) For a facility which uses a gauge
to measure the inventory of the deter-
gent storage tank, the total volume of
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