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you have met the auditing require-
ments in preceding years without find-
ing noncompliance or improper proce-
dures.

(iv) Audits must involve the assem-
bling companies’ facilities, procedures,
and production records to monitor
their compliance with your instruc-
tions, must include investigation of
some assembled engines, and must con-
firm that the number of aftertreatment
devices shipped were sufficient for the
number of engines produced. Where a
vehicle manufacturer is not located in
the United States, you may conduct
the audit at a distribution or port fa-
cility in the United States.

(v) If you produce engines and use
them to produce vehicles under the
provisions of this section, you must
take steps to ensure that your facili-
ties, procedures, and production
records are set up to ensure compliance
with the provisions of this section, but
you may meet your auditing respon-
sibilities under this paragraph (c)(3) of
this section by maintaining a database
showing how you pair aftertreatment
components with the appropriate en-
gines.

(vi) You must keep records of these
audits for five years after the end of
the model year and provide a report to
us describing any uninstalled or im-
properly installed aftertreatment com-
ponents. Send us these reports within
90 days of the audit, except as specified
in paragraph (f) of this section.

(4) In your application for certifi-
cation, give a detailed plan for audit-
ing vehicle manufacturers, as described
in paragraph (c)(3) of this section.

(d) An engine you produce under this
section becomes new when it is fully
assembled, except for aftertreatment
devices, for the first time. Use this
date to determine the engine’s model
year.

(e) Once the vehicle manufacturer
takes possession of an engine exempted
under this section, the exemption ex-
pires and the engine is subject to all
the prohibitions in Clean Air Act sec-
tion 203 (42 U.S.C. 7522).

(f) You must notify us within 15 days
if you find from an audit or another
source that a vehicle manufacturer has
failed to meet its obligations under
this section.
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(g) We may suspend, revoke, or void
an exemption under this section, as fol-
lows:

(1) We may suspend or revoke your
exemption for the entire engine family
if we determine that any of the engines
are not in their certified configuration
after installation in the vehicle, or if
you fail to comply with the require-
ments of this section. If we suspend or
revoke the exemption for any of your
engine families under this paragraph
(g), this exemption will not apply for
future certificates unless you dem-
onstrate that the factors causing the
nonconformity do not apply to the
other engine families. We may suspend
or revoke the exemption for shipments
to a single facility where final assem-
bly occurs.

(2) We may void your exemption for
the entire engine family if you inten-
tionally submit false or incomplete in-
formation or fail to keep and provide
to EPA the records required by this
section.

(h) You are liable for the in-use com-
pliance of any engine that is exempt
under this section.

(i) It is a violation of the Act for any
person to complete assembly of the ex-
empted engine without complying fully
with the installation instructions.

(j) [Reserved]

(k) You may ask us to provide a tem-
porary exemption to allow you to com-
plete production of your engines at dif-
ferent facilities, as long as you main-
tain control of the engines until they
are in their certified configuration. We
may require you to take specific steps
to ensure that such engines are in their
certified configuration before reaching
the ultimate purchaser. You may re-
quest an exemption under this para-
graph (K) in your application for cer-
tification, or in a separate submission.

[70 FR 40430, July 13, 2005]
Subpart S—Recall Regulations

AUTHORITY: Sec. 301(a), Clean Air Act, 81
Stat. 504, as amended by sec. 15(c), 84 Stat.
1713 (42 U.S.C. 1857g(a)). The regulations im-
plement sec. 207(c) (1)—-(2), Clean Air Act, 84
Stat. 1697 (42 U.S.C. 1847f-ba(c)(1)—(2)); sec.
208(a), Clean Air Act, 81 Stat. 501, as renum-
bered by sec. 8(a), 84 Stat. 1694 (42 U.S.C.
1857f-6(a)).
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SOURCE: 39 FR 44375, Dec. 23, 1974, unless
otherwise noted.

§85.1801 Definitions.

For the purposes of this subpart, ex-
cept as otherwise provided, words shall
be defined as provided for by sections
214 and 302 of the Clean Air Act, 42
U.S.C. 1857, as amended.

(a) Act shall mean the Clean Air Act,
42 U.S.C. 1857, as amended.

(b) Days shall mean calendar days.

§85.1802 Notice to manufacturer of
nonconformity; submission of Re-
medial Plan.

(a) A manufacturer will be notified
whenever the Administrator has deter-
mined that a substantial number of a
class or category of vehicles or engines
produced by that manufacturer, al-
though properly maintained and used,
do not conform to the regulations pre-
scribed under section 202 of the Act in
effect during (and applicable to) the
model year of such vehicle. The notifi-
cation will include a description of
each class or category of vehicles or
engines encompassed by the determina-
tion of nonconformity, will give the
factual basis for the determination of
nonconformity (except information
previously provided the manufacturer
by the Agency), and will designate a
date, no sooner than 45 days from the
date of receipt of such notification, by
which the manufacturer shall have sub-
mitted a plan to remedy the noncon-
formity.

(b) Unless a hearing is requested pur-
suant to §85.1807, the remedial plan
shall be submitted to the Adminis-
trator within the time limit specified
in the Administrator’s mnotification,
provided that the Administrator may
grant the manufacturer an extension
upon good cause shown.

(c) If a manufacturer requests a pub-
lic hearing pursuant to §85.1807, unless
as a result of such hearing the Admin-
istrator withdraws his determination
of nonconformity, the manufacturer
shall submit the remedial plan within
30 days of the end of such hearing.

[39 FR 44375, Dec. 23, 1974, as amended at 42
FR 36456, July 15, 1977]

60

40 CFR Ch. | (7-1-08 Edition)

§85.1803 Remedial Plan.

(a) When any manufacturer is noti-
fied by the Administrator that a sub-
stantial number of any class or cat-
egory of vehicles or engines, although
properly maintained and used, do not
conform to the regulations (including
emission standards) or family particu-
late emission limits, as defined in part
86 promulgated under section 202 of the
Act and in effect during (and applicable
to) the model year of such class or
classes of vehicles or engines, the man-
ufacturer shall submit a plan to the
Administrator to remedy such noncon-
formity. The plan shall contain the fol-
lowing:

(1) A description of each class or cat-
egory of vehicle or engine to be re-
called including the model year, the
make, the model, and such other infor-
mation as may be required to identify
the vehicles or engines to be recalled.

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments or other changes to
be made to bring the vehicles or en-
gines into conformity including a brief
summary of the data and technical
studies which support the manufactur-
er’s decision as to the particular reme-
dial changes to be used in correcting
the nonconformity.

(3) A description of the method by
which the manufacturer will determine
the names and addresses of vehicle or
engine owners.

(4) A description of the proper main-
tenance or use, if any, upon which the
manufacturer conditions eligibility for
repair under the remedial plan, an ex-
planation of the manufacturer’s rea-
sons for imposing any such condition,
and a description of the proof to be re-
quired of a vehicle or engine owner to
demonstrate compliance with any such
condition. Eligibility may not be de-
nied solely on the basis that the vehi-
cle or engine owner used parts not
manufactured by the original equip-
ment vehicle manufacturer, or had re-
pairs performed by outlets other than
the vehicle manufacturer’s franchised
dealers. No maintenance or use condi-
tion may be imposed unless it is, in the
judgement of the Administrator, de-
monstrably related to preventing the
nonconformity.



