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and all possible operational modes and 
conditions. 

ZEV Mandate means any state regu-
lation or other law that imposes (or 
purports to impose) obligations on auto 
manufacturers to produce, deliver for 
sale, or sell a certain number or per-
centage of ZEVs. 

[62 FR 31242, June 6, 1997. Redesignated and 
amended at 63 FR 966, Jan. 7, 1998] 

§ 86.1703–99 Abbreviations. 
(a) The abbreviations in subpart A of 

this part apply to this subpart. 
(b) In addition, the following abbre-

viations shall apply to this subpart: 

ASTR—All States Trading Region 
HEV—hybrid electric vehicle. 
LEV—low emission vehicle. 
NMOG—non-methane organic gases. 
NTR—Northeast Trading Region. 
OTC—Ozone Transport Commission 
TLEV—transitional low emission vehicle. 
ULEV—ultra low emission vehicle. 
ZEV—zero emission vehicle. 

[62 FR 31242, June 6, 1997. Redesignated and 
amended at 63 FR 967, Jan. 7, 1998] 

§ 86.1704–99 Section numbering; con-
struction. 

(a) The model year of initial applica-
bility is indicated by the last two dig-
its of the six-digit group of the section 
number. A section remains in effect for 
subsequent model years until it is su-
perseded. 

(b) A section reference without a 
model year suffix shall be interpreted 
to be a reference to the section applica-
ble to the appropriate model year. 

[62 FR 31242, June 6, 1997. Redesignated at 63 
FR 967, Jan. 7, 1998] 

§ 86.1705–99 General provisions; opt-in. 
(a) Covered manufacturers. Covered 

manufacturers must comply with the 
provisions in this subpart, and in addi-
tion, must comply with the require-
ments of 40 CFR parts 85 and 86. A 
manufacturer shall be a covered manu-
facturer if: 

(1) The manufacturer (or, in the case 
of joint ventures or similar cooperative 
arrangements between two or more 
manufacturers, the participating man-
ufacturers) has opted into the program 
pursuant to paragraph (c) of this sec-
tion; 

(2) Where a manufacturer has in-
cluded a condition on opt-in provided 
for in paragraph (c)(2) of this section, 
that condition has been satisfied; and 

(3) The manufacturer has not opted 
out, pursuant to § 86.1707, or the manu-
facturer has opted out but that opt-out 
has not become effective under § 86.1707. 

(b) Covered manufacturers must com-
ply with the standards and require-
ments specified in this subpart begin-
ning in model year 1999. A manufac-
turer not listed in § 86.1706(c) that opts 
into the program after EPA issues a 
finding pursuant to § 86.1706(b) that the 
program is in effect must comply with 
the standards and requirements of this 
subpart beginning in the model year 
named for the calendar year after the 
calendar year in which EPA receives 
the manufacturer’s opt-in. Light-duty 
vehicles and light light-duty trucks 
sold by covered manufacturers must 
comply with the provisions of this sub-
part. 

(c) Manufacturer opt-ins. (1) To opt 
into the National LEV program, a 
motor vehicle manufacturer must sub-
mit a written opt-in notification to the 
Administrator signed by a person or 
entity within the corporation or busi-
ness with authority to bind the cor-
poration or business to its election and 
holding the position of vice president 
for environmental affairs or a position 
of comparable or greater authority. 
The manufacturer shall send a copy of 
this notification to : Director, Vehicles 
Programs and Compliance Division; 
U.S. Environmental Protection Agen-
cy; 2565 Plymouth Road; Ann Arbor, 
Michigan, 48105. The notification must 
unambiguously and unconditionally 
(apart from the permissible conditions 
specified in paragraph (c)(2) of this sec-
tion) indicate the manufacturer’s 
agreement to opt into the program and 
be subject to the provisions in this sub-
part, and include the following lan-
guage: 

XX COMPANY, its subsidiaries, successors 
and assigns hereby opts into the voluntary 
National LEV program, as set forth in 40 
CFR part 86, subpart R, and agrees to be le-
gally bound by all of the standards, require-
ments and other provisions of the National 
LEV program. XX COMPANY commits not 
to challenge EPA’s authority to establish or 

VerDate Aug<31>2005 08:33 Aug 11, 2008 Jkt 214160 PO 00000 Frm 00307 Fmt 8010 Sfmt 8010 Y:\SGML\214160.XXX 214160eb
en

th
al

l o
n 

P
R

O
D

P
C

60
 w

ith
 C

F
R



298 

40 CFR Ch. I (7–1–08 Edition) § 86.1705–99 

enforce the National LEV program, and com-
mits not to seek to certify any vehicle ex-
cept in compliance with the regulations in 
subpart R. 

(2) The opt-in notification may indi-
cate that the manufacturer opts into 
the program subject to either or both 
of the following conditions: 

(i) That the Administrator finds 
under § 86.1706 that the National LEV 
program is in effect, to be indicated 
with the following language: 

This opt-in is subject to the condition that 
the Administrator make a finding pursuant 
to 40 CFR 86.1706 that the National LEV pro-
gram is in effect. 

(ii) That certain states (limited to 
the OTC States) and/or motor vehicle 
manufacturers opt into National LEV 
pursuant to § 86.1705, to be indicated 
with the following language (language 
in brackets indicates that either or 
both formulations are acceptable): 

This opt-in is subject to the condition that 
[each of the states of [list state names]/[and] 
each of the following manufacturers [list 
manufacturer names]] opt into National LEV 
pursuant to 40 CFR 86.1705. 

(3) A manufacturer shall be consid-
ered to have opted in upon the Admin-
istrator’s receipt of the opt-in notifica-
tion and satisfaction of the conditions 
set forth in paragraph (c)(2) of this sec-
tion, if applicable. 

(d) Covered states. An OTC State shall 
be a covered state if: 

(1) The state has opted into National 
LEV pursuant to paragraph (e) of this 
section; 

(2) Where a state has included a con-
dition on opt-in provided for in para-
graph (e)(3)(viii) of this section, that 
condition has been satisfied; and 

(3) The state has not opted out, pur-
suant to § 86.1707, or the state has opted 
out but that opt-out has not become ef-
fective under § 86.1707. 

(e) OTC State opt-ins. To opt into the 
National LEV program, a state must 
submit an opt-in notification to the 
Administrator, with a copy to Direc-
tor, Vehicle Programs and Compliance 
Division; U.S. Environmental Protec-
tion Agency; 2565 Plymouth Road; Ann 
Arbor, Michigan, 48105. The notifica-
tion must contain the following or sub-
stantively identical language: 

(1)(i) An Executive Order signed by 
the governor of the state (or the mayor 
of the District of Columbia) that unam-
biguously and unconditionally (apart 
from the permissible conditions set 
forth in this section) indicates the 
state’s agreement to opt into the Na-
tional LEV program and includes the 
following language (language in brack-
ets indicates that either formulation is 
acceptable): 

This Executive Order [commits STATE to/ 
opts STATE into] the National Low Emis-
sion Vehicle (National LEV) program, in ac-
cordance with the EPA National LEV pro-
gram regulations at 40 CFR part 86, subpart 
R. 

I hereby direct HEAD OF APPROPRIATE 
STATE AGENCY to forward to EPA with my 
concurrence the [enclosed letter signed/en-
closed letter and proposed regulations signed 
and proposed] by the HEAD OF APPRO-
PRIATE STATE AGENCY, which [specifies/ 
specify] the details of STATE’s commitment 
to the National LEV program. 

I hereby direct APPROPRIATE STATE 
AGENCY to follow the procedures prescribed 
by the general statutes of STATE to take 
the necessary steps to adopt regulations and 
submit a state implementation plan (SIP) re-
vision committing STATE to National LEV 
in accordance with the EPA National LEV 
program regulations on SIP revisions at 40 
CFR part 86, subpart R, and with section 110 
of the Clean Air Act and its implementing 
regulations at 40 CFR parts 51 and 52. 

(ii) States with Existing ZEV Man-
dates may add language to the Execu-
tive Order submitted pursuant to this 
paragraph (e)(1) confirming that this 
opt-in will not affect the state’s re-
quirements pertaining to ZEVs. 

(2)(i) If a state does not submit an 
Executive Order pursuant to paragraph 
(e)(1) of this section, a letter signed by 
the governor of the state (or the mayor 
of the District of Columbia) that unam-
biguously and unconditionally (apart 
from the permissible conditions set 
forth in this section) indicates the 
state’s agreement to opt into the Na-
tional LEV program and includes the 
following language (language in brack-
ets indicates that either formulation is 
acceptable): 

This submittal is made in accordance with 
the EPA National Low Emission Vehicle 
(National LEV) regulations at 40 CFR part 
86, subpart R to [commit STATE to/opt 
STATE into] the National LEV program. 
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[I am forwarding to EPA the [enclosed let-
ter signed enclosed letter and proposed regu-
lations which were signed and proposed] by 
HEAD OF APPROPRIATE STATE AGENCY 
at my direction, and which [specifies/specify] 
the details of STATE’s commitment to the 
National LEV program. I am forwarding to 
EPA and concur with the [enclosed letter 
signed/enclosed letter and proposed regula-
tions signed and proposed] by HEAD OF AP-
PROPRIATE STATE AGENCY, which [speci-
fies/specify] the details of STATE’s commit-
ment to the National LEV program.] 

I [hereby direct/have directed] APPRO-
PRIATE STATE AGENCY to follow the pro-
cedures prescribed by the general statutes of 
STATE to take the necessary steps to adopt 
regulations and submit a state implementa-
tion plan (SIP) revision committing STATE 
to National LEV in accordance with the EPA 
National LEV regulations on SIP revisions 
at 40 CFR part 86, subpart R, and with sec-
tion 110 of the Clean Air Act and its imple-
menting regulations at 40 CFR parts 51 and 
52. 

(ii) States with Existing ZEV Man-
dates may add language to the letter 
submitted pursuant to this paragraph 
(e)(2) confirming that this opt-in will 
not affect the state’s requirements per-
taining to ZEVs. 

(3) A letter signed by the head of the 
appropriate state agency that would 
unconditionally (except as set forth in 
this section) include the following: 

(i) States without a Section 177 Pro-
gram, or with a Section 177 Program 
but not an Existing ZEV Mandate, 
shall include the following language: 

National LEV is designed as a compliance 
alternative for OTC State programs adopted 
pursuant to section 177 of the Clean Air Act 
that apply to passenger cars, light-duty 
trucks up through 6,000 pounds GVWR, and/ 
or medium-duty vehicles from 6,001 to 14,000 
pounds GVWR if designed to operate on gaso-
line, as these categories of motor vehicles 
are defined in the California Code of Regula-
tions, Title 13, Division 3, Chapter 1, Article 
1, Section 1900. For the duration of STATE’s 
participation in National LEV, [STATE will 
allow manufacturers to / manufacturers 
may] comply with National LEV or equally 
stringent mandatory Federal standards in 
lieu of compliance with any program adopted 
by STATE pursuant to the authority pro-
vided in section 177 of the Clean Air Act ap-
plicable to the vehicle classes specified 
above, including any ZEV mandates. 
STATE’s participation in National LEV ex-
tends until model year 2006, except as pro-
vided in 40 CFR 86.1707. If, no later than De-
cember 15, 2000, the US EPA does not adopt 
standards at least as stringent as the Na-

tional LEV standards provided in 40 CFR 
part 86 subpart R that apply to new motor 
vehicles in model year 2004, 2005 or 2006, 
STATE’s participation in National LEV ex-
tends only until model year 2004, except as 
provided in 40 CFR 86.1707. 

For the duration of STATE’s participation 
in National LEV, STATE [intends to/will] 
forbear from adopting and implementing a 
ZEV mandate effective before model year 
2006. 

(ii) States with a Section 177 Pro-
gram and an Existing ZEV Mandate, 
shall include the following language: 

National LEV is designed as a compliance 
alternative for OTC State programs adopted 
pursuant to section 177 of the Clean Air Act 
that apply to passenger cars, light-duty 
trucks up through 6,000 pounds GVWR, and 
medium-duty vehicles from 6,001 to 14,000 
pounds GVWR if designed to operate on gaso-
line, as these categories of motor vehicles 
are defined in the California Code of Regula-
tions, Title 13, Division 3, Chapter 1, Article 
1, Section 1900. With the exception of any re-
quirements pertaining to ZEVs, for the dura-
tion of STATE’s participation in National 
LEV, [STATE will allow manufacturers to / 
manufacturers may] comply with National 
LEV or equally stringent mandatory Federal 
standards in lieu of compliance with any pro-
gram adopted by STATE pursuant to the au-
thority provided in section 177 of the Clean 
Air Act applicable to the vehicle classes 
specified above. STATE’s participation in 
National LEV extends until model year 2006, 
except as provided in 40 CFR 86.1707. If, no 
later than December 15, 2000, the US EPA 
does not adopt standards at least as strin-
gent as the National LEV standards provided 
in 40 CFR part 86 subpart R that apply to 
new motor vehicles in model year 2004, 2005 
or 2006, STATE’s participation in National 
LEV extends only until model year 2004, ex-
cept as provided in 40 CFR 86.1707. Any exist-
ing or future requirement pertaining to 
ZEVs is not affected by STATE’s acceptance 
of National LEV as a compliance alternative 
for other state requirements. 

(iii) All states shall include the fol-
lowing language: 

Based on EPA’s determination in the pre-
amble to the final National LEV rule [CITE], 
STATE believes that National LEV will 
achieve reductions of VOC and NOX emis-
sions that are equivalent to or greater than 
the reductions that would be achieved 
through OTC State adoption of California 
Low Emission Vehicle programs in the Ozone 
Transport Region. 

(iv) All states shall include the fol-
lowing language: 
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STATE intends National LEV to be 
STATE’s new motor vehicle emissions con-
trol program. 

(v) All states shall include the fol-
lowing language: 

STATE recognizes that motor vehicle man-
ufacturers are committing to National LEV 
with the expectation that, until model year 
2006 (or, under the circumstances specified 
above, model year 2004), the OTC States that 
commit to the National LEV program will 
allow National LEV as a compliance alter-
native for state programs adopted pursuant 
to the authority provided in section 177 of 
the Clean Air Act, applying to the vehicle 
classes specified above (except any require-
ments pertaining to ZEVs in states with Ex-
isting ZEV Mandates). It is our intent to 
abide by this commitment. [However, the 
provisions of this letter will not have the 
force of law until STATE adopts them as 
state regulations. / Regulations providing for 
STATE’s opt-in to National LEV have been 
approved for proposed rulemaking by AP-
PROPRIATE STATE AGENCY on [INSERT 
DATE]. However, they will not have the 
force and effect of law until they are ap-
proved as final regulations.] Adoption of 
state regulations and the contents of a final 
state implementation plan revision will be 
determined through a state rulemaking proc-
ess pursuant to the state requirements at 
[CITE to STATE law] and Federal law. Also, 
STATE must comply with any subsequent 
STATE legislation that might affect this 
commitment. 

(vi) All states shall include the fol-
lowing language: 

If the manufacturers exit the National 
LEV program pursuant to the EPA National 
LEV regulations at 40 CFR 86.1707, STATE 
[acknowledges / provides in its proposed rule] 
that the transition from National LEV re-
quirements to any STATE program adopted 
pursuant to the authority provided in sec-
tion 177 of the Clean Air Act applying to the 
vehicle classes specified above, including any 
requirements pertaining to ZEVs (except any 
requirements pertaining to ZEVs in states 
with Existing ZEV Mandates), will proceed 
in accordance with the EPA National LEV 
regulations at 40 CFR 86.1707. 

(vii) All states shall include the fol-
lowing language: 

STATE supports the legitimacy of the Na-
tional LEV program and EPA’s authority to 
promulgate the National LEV regulations. 

(viii) Any state may include the fol-
lowing language: 

[This [commitment/opt-in] / As provided in 
the proposed regulations, STATE’s opt-in] is 

conditioned on all motor vehicle manufac-
turers (listed in EPA regulations at 40 CFR 
86.1706(c)) opting into National LEV and on 
EPA finding that National LEV is in effect 
pursuant to 40 CFR 86.1706. 

(4) In lieu of statements described in 
paragraphs (e)(3)(i), (e)(3)(ii) and 
(e)(3)(vi) of this section, states may 
submit proposed regulations con-
taining the provisions required under 
paragraphs (g)(1), (g)(2), (g)(3), and 
(g)(5) of this section. 

(f) A state shall be considered to have 
opted in upon the Administrator’s re-
ceipt of the opt-in notification and sat-
isfaction of the conditions set forth in 
paragraph (e)(3)(viii) of this section, if 
applicable. 

(g) Each OTC State that opts into 
National LEV pursuant to paragraph 
(e) of this section shall submit a state 
implementation plan (SIP) revision 
within one year and seventy-five days 
of December 16, 1997 except for the Dis-
trict of Columbia, New Hampshire, 
Delaware, and Virginia, for which the 
deadline is 18 months and seventy-five 
days from December 16, 1997. The SIP 
revisions shall include the following 
using identical or substantively iden-
tical language: 

(1) Covered states without any Sec-
tion 177 Program, or with a Section 177 
Program but not an Existing ZEV Man-
date, shall submit regulations con-
taining the following language: 

For the duration of STATE’s participation 
in National LEV, manufacturers may comply 
with National LEV or equally stringent 
mandatory Federal standards in lieu of com-
pliance with any program, including any 
mandates for sales of zero emission vehicles 
(ZEVs), adopted by STATE pursuant to the 
authority provided in section 177 of the 
Clean Air Act applicable to passenger cars, 
light-duty trucks up through 6,000 pounds 
GVWR, and/or medium-duty vehicles from 
6,001 to 14,000 pounds GVWR if designed to 
operate on gasoline, as these categories of 
motor vehicles are defined in the California 
Code of Regulations, Title 13, Division 3, 
Chapter 1, Article 1, Section 1900. 

STATE’s participation in National LEV 
extends until model year 2006, except as pro-
vided in 40 CFR 86.1707. If, no later than De-
cember 15, 2000, the US EPA does not adopt 
standards at least as stringent as the Na-
tional LEV standards provided in 40 CFR 
part 86 subpart R that apply to new motor 
vehicles in model year 2004, 2005 or 2006, 
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STATE’s participation in National LEV ex-
tends only until model year 2004, except as 
provided in 40 CFR 86.1707. 

(2) Covered states with a Section 177 
Program and an Existing ZEV Mandate 
shall submit regulations containing 
the following language: 

With the exception of any STATE require-
ments pertaining to zero emission vehicles 
(ZEVs), for the duration of STATE’s partici-
pation in National LEV, manufacturers may 
comply with National LEV or equally strin-
gent mandatory Federal standards in lieu of 
compliance with any program adopted by 
STATE pursuant to the authority provided 
in section 177 of the Clean Air Act applicable 
to passenger cars, light-duty trucks up 
through 6,000 pounds GVWR, and/or medium- 
duty vehicles from 6,001 to 14,000 pounds 
GVWR if designed to operate on gasoline, as 
these categories of motor vehicles are de-
fined in the California Code of Regulations, 
Title 13, Division 3, Chapter 1, Article 1, Sec-
tion 1900. 

STATE’s participation in National LEV 
extends until model year 2006, except as pro-
vided in 40 CFR 86.1707. If, no later than De-
cember 15, 2000, the US EPA does not adopt 
standards at least as stringent as the Na-
tional LEV standards provided in 40 CFR 
part 86 subpart R that apply to new motor 
vehicles in model year 2004, 2005 or 2006, 
STATE’s participation in National LEV ex-
tends only until model year 2004, except as 
provided in 40 CFR 86.1707. 

Any existing or future STATE requirement 
pertaining to ZEVs is not affected by 
STATE’s acceptance of National LEV as a 
compliance alternative for other state re-
quirements. 

(3) All covered states shall submit 
regulations containing the following 
language: 

If a covered manufacturer, as defined at 40 
CFR 86.1702, opts out of the National LEV 
program pursuant to the EPA National LEV 
regulations at 40 CFR 86.1707, the transition 
from National LEV requirements to any 
STATE section 177 program applicable to 
passenger cars, light-duty trucks up through 
6,000 pounds GVWR, and/ or medium-duty ve-
hicles from 6,001 to 14,000 pounds GVWR if 
designed to operate on gasoline, as these cat-
egories of motor vehicles are defined in the 
California Code of Regulations, Title 13, Di-
vision 3, Chapter 1, Article 1, Section 1900, 
will proceed in accordance with the EPA Na-
tional LEV regulations at 40 CFR 86.1707. 

(4) All covered states shall accom-
pany the regulatory language with the 
following language: 

STATE commits to support National LEV 
as an acceptable alternative to state Section 
177 Programs for the duration of STATE’s 
participation in National LEV. 

STATE recognizes that its commitment to 
National LEV is necessary to ensure that 
National LEV remain in effect. 

STATE is submitting this SIP revision in 
accordance with the applicable Clean Air Act 
requirements at section 110 and EPA regula-
tions at 40 CFR part 86 and 40 CFR Parts 51 
and 52. 

(5) States without Existing ZEV 
Mandates shall accompany the regu-
latory language with the following lan-
guage: 

For the duration of STATE’s participation 
in National LEV, STATE [intends to / will] 
forbear from adopting and implementing a 
ZEV mandate effective prior to model year 
2006. Notwithstanding the previous sentence, 
if, no later than December 15, 2000, the US 
EPA does not adopt standards at least as 
stringent as the National LEV standards pro-
vided in 40 CFR part 86 subpart R that apply 
to new motor vehicles in model year 2004, 
2005 or 2006, STATE [intends to / will] forbear 
from adopting and implementing a ZEV 
mandate effective prior to model year 2004. 

[62 FR 31242, June 6, 1997. Redesignated and 
amended at 63 FR 967, Jan. 7, 1998] 

§ 86.1706–99 National LEV program in 
effect. 

(a) No later than March 2, 1998, EPA 
shall issue a finding as to whether Na-
tional LEV is in effect. EPA shall base 
this finding on opt-in notifications 
from OTC States submitted pursuant 
to § 86.1705(e) and received by EPA Jan-
uary 30, 1998, and on opt-in notifica-
tions from manufacturers submitted 
pursuant to § 86.1705(c) and received by 
EPA February 17, 1998. 

(b) EPA shall find that the National 
LEV program is in effect and shall sub-
sequently publish this determination if 
the following conditions have been 
met: 

(1) All manufacturers listed in para-
graph (c) of this section have lawfully 
opted in pursuant to § 86.1705(c) and any 
conditions placed on the opt-ins al-
lowed under § 86.1705(c)(2) have been 
met (apart from a condition that EPA 
find the National LEV program in ef-
fect); 

(2) Each OTC State that opts in has 
lawfully opted in pursuant to 
§ 86.1705(e) and any conditions placed on 
opt-ins by OTC States that are allowed 
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