§ 60-250.22

§60-250.22 Direct threat defense.

The contractor may use as a quali-
fication standard the requirement that
an individual be able to perform the es-
sential functions of the position held or
desired without posing a direct threat
to the health or safety of the indi-
vidual or others in the workplace. (See
§60-250.2(w) defining direct threat.)

§60—_250.23_ Medical examinations and
inquiries.

(a) Prohibited medical examinations or
inquiries. Except as stated in para-
graphs (b) and (c¢) of this section, it is
unlawful for the contractor to require
a medical examination of an applicant
or employee or to make inquiries as to
whether an applicant or employee is a
special disabled veteran or as to the
nature or severity of such a veteran’s
disability.

(b) Permitted medical examinations and
inquiries. (1) Acceptable pre-employment
inquiry. The contractor may make pre-
employment inquiries into the ability
of an applicant to perform job-related
functions, and/or may ask an applicant
to describe or to demonstrate how,
with or without reasonable accommo-
dation, the applicant will be able to
perform job-related functions.

(2) Employment entrance examination.
The contractor may require a medical
examination (and/or inquiry) after
making an offer of employment to a
job applicant and before the applicant
begins his or her employment duties,
and may condition an offer of employ-
ment on the results of such examina-
tion (and/or inquiry), if all entering
employees in the same job category are
subjected to such an examination (and/
or inquiry) regardless of their status as
a special disabled veteran.

(3) Examination of employees. The con-
tractor may require a medical exam-
ination (and/or inquiry) of an employee
that is job-related and consistent with
business necessity. The contractor may
make inquiries into the ability of an
employee to perform job-related func-
tions.

(4) Other acceptable erxaminations and
inquiries. The contractor may conduct
voluntary medical examinations and
activities, including voluntary medical
histories, which are part of an em-
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ployee health program available to em-
ployees at the work site.

(5) Medical examinations conducted
in accordance with paragraphs (b)(2)
and (b)(4) of this section do not have to
be job-related and consistent with busi-
ness necessity. However, if certain cri-
teria are used to screen out an appli-
cant or applicants or an employee or
employees who are special disabled vet-
erans as a result of such examinations
or inquiries, the contractor must dem-
onstrate that the exclusionary criteria
are job-related and consistent with
business necessity, and that perform-
ance of the essential job functions can-
not be accomplished with reasonable
accommodations as required in this
part.

(c) Invitation to self-identify. The con-
tractor shall invite applicants to self-
identify as being covered by the Act, as
specified in §60-250.42.

(d) Confidentiality and use of medical
information. (1) Information obtained
under this section regarding the med-
ical condition or history of any appli-
cant or employee shall be collected and
maintained on separate forms and in
separate medical files and treated as a
confidential medical record, except
that:

(i) Supervisors and managers may be
informed regarding necessary restric-
tions on the work or duties of the ap-
plicant or employee and necessary ac-
commodations;

(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and

(iii) Government officials engaged in
enforcing the laws administered by
OFCCP, including this part, or enforc-
ing the Americans with Disabilities
Act, shall be provided relevant infor-
mation on request.

(2) Information obtained under this
section regarding the medical condi-
tion or history of any applicant or em-
ployee shall not be used for any pur-
pose inconsistent with this part.

§60-250.24 Drugs and alcohol.

(a) Specific activities permitted. The
contractor:

(1) May prohibit the illegal use of
drugs and the use of alcohol at the
workplace by all employees;
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(2) May require that employees not
be under the influence of alcohol or be
engaging in the illegal use of drugs at
the workplace;

(3) May require that all employees
behave in conformance with the re-
quirements established under the Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.);

(4) May hold an employee who en-
gages in the illegal use of drugs or who
is an alcoholic to the same qualifica-
tion standards for employment or job
performance and behavior to which the
contractor holds its other employees,
even if any unsatisfactory performance
or behavior is related to the employee’s
drug use or alcoholism;

(5) May require that its employees
employed in an industry subject to
such regulations comply with the
standards established in the regula-
tions (if any) of the Departments of De-
fense and Transportation, and of the
Nuclear Regulatory Commission, and
other Federal agencies regarding alco-
hol and the illegal use of drugs; and

(6) May require that employees em-
ployed in sensitive positions comply
with the regulations (if any) of the De-
partments of Defense and Transpor-
tation, and of the Nuclear Regulatory
Commission, and other Federal agen-
cies that apply to employment in sen-
sitive positions subject to such regula-
tions.

(b) Drug testing—(1) General policy.
For purposes of this part, a test to de-
termine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by the contractor to its job appli-
cants or employees is not a violation of
§60-250.23. Nothing in this part shall be
construed to encourage, prohibit, or
authorize the contractor to conduct
drug tests of job applicants or employ-
ees to determine the illegal use of
drugs or to make employment deci-
sions based on such test results.

(2) Transportation employees. Nothing
in this part shall be construed to en-
courage, prohibit, or authorize the oth-
erwise lawful exercise by contractors
subject to the jurisdiction of the De-
partment of Transportation of author-
ity to test employees in, and applicants
for, positions involving safety-sensitive
duties for the illegal use of drugs or for

§60-250.40

on-duty impairment by alcohol; and re-
move from safety-sensitive positions
persons who test positive for illegal use
of drugs or on-duty impairment by al-
cohol pursuant to paragraph (b)(1) of
this section.

(3) Any information regarding the
medical condition or history of any
employee or applicant obtained from a
test to determine the illegal use of
drugs, except information regarding
the illegal use of drugs, is subject to
the requirements of §§60-250.23(b)(5)
and (c).

§60-250.25 Health insurance, life in-
surance and other benefit plans.

(a) An insurer, hospital, or medical
service company, health maintenance
organization, or any agent or entity
that administers benefit plans, or simi-
lar organizations may underwrite
risks, classify risks, or administer such
risks that are based on or not incon-
sistent with state law.

(b) The contractor may establish,
sponsor, observe or administer the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with state law.

(¢c) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that is
not subject to state laws that regulate
insurance.

(d) The contractor may not deny a
qualified special disabled veteran equal
access to insurance or subject a quali-
fied special disabled veteran to dif-
ferent terms or conditions of insurance
based on disability alone, if the dis-
ability does not pose increased risks.

(e) The activities described in para-
graphs (a), (b) and (c) of this section
are permitted unless these activities
are used as a subterfuge to evade the
purposes of this part.

Subpart C—Affirmative Action
Program

§60-250.40 Applicability of the affirm-
ative action program requirement.
(a) The requirements of this subpart
apply to every Government contractor
that has 50 or more employees and a
contract of $560,000 or more.
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