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(3) The economic, legal, subsistence,
or other alternatives or relief available
to the applicant;

(4) The amount of evidence that the
applicant was in fact party to a con-
tract or other binding legal obligation
which;

(i) Deals specifically with the wildlife
sought to be covered by the permit;
and

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier.

(5) The severity of economic hardship
which the contract or other binding
legal obligation referred to in para-
graph (b)(4) of this section would cause
if the permit were denied;

(6) Where applicable, the portion of
the applicant’s income which would be
lost if the permit were denied, and the
relationship of that portion to the bal-
ance of his income;

(7) Where applicable, the nature and
extent of subsistence taking generally
by the applicant; and

(8) The likelihood that applicant can
reasonably carry out his desired activ-
ity within one year from the date a no-
tice is published in the FEDERAL REG-
ISTER to review status of such wildlife,
or to list such wildlife as endangered,
whichever is earlier.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) In addition to any reporting re-
quirements contained in the permit
itself, the permittee shall also submit
to the Director a written report of his
activities pursuant to the permit. Such
report must be postmarked or actually
delivered no later than 10 days after
completion of the activity.

(2) The death or escape of all living
wildlife covered by the permit shall be
immediately reported to the Service’s
office designated in the permit.

(d) Duration of permits issued under
this section shall be designated on the
face of the permit. No permit issued
under this section, however, shall be
valid for more than one year from the
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date a notice is published in the FED-
ERAL REGISTER to review status of such
wildlife, or to list such wildlife as en-
dangered, whichever is earlier.

[40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 40 FR 58307, Dec. 16,
1975; 50 FR 39688, Sept. 30, 1985]

Subpart D—Threatened Wildlife

§17.31 Prohibitions.

(a) Except as provided in subpart A of
this part, or in a permit issued under
this subpart, all of the provisions in
§17.21 shall apply to threatened wild-
life, except §17.21(c)(5).

(b) In addition to any other provi-
sions of this part 17, any employee or
agent of the Service, of the National
Marine Fisheries Service, or of a State
conservation agency which is operating
a conservation program pursuant to
the terms of a Cooperative Agreement
with the Service in accordance with
section 6(c) of the Act, who is des-
ignated by his agency for such pur-
poses, may, when acting in the course
of his official duties, take those threat-
ened species of wildlife which are cov-
ered by an approved cooperative agree-
ment to carry out conservation pro-
grams.

(c) Whenever a special rule in §§17.40
to 17.48 applies to a threatened species,
none of the provisions of paragraphs (a)
and (b) of this section will apply. The
special rule will contain all the appli-
cable prohibitions and exceptions.

[43 FR 18181, Apr. 28, 1978, as amended at 44
FR 31580, May 31, 1979; 70 FR 10503, Mar. 4,
2005]
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Upon receipt of a complete applica-
tion the Director may issue a permit
for any activity otherwise prohibited
with regard to threatened wildlife.
Such permit shall be governed by the
provisions of this section unless a spe-
cial rule applicable to the wildlife, ap-
pearing in §§17.40 to 17.48, of this part
provides otherwise. Permits issued
under this section must be for one of
the following purposes: Scientific pur-
poses, or the enhancement of propaga-
tion or survival, or economic hardship,
or zoological exhibition, or educational

Permits—general.
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purposes, or incidental taking, or spe-
cial purposes consistent with the pur-
poses of the Act. Such permits may au-
thorize a single transaction, a series of
transactions, or a number of activities
over a specific period of time.

(a)(1) Application requirements for per-
mits for scientific purposes, or the en-
hancement of propagation or survival, or
economic hardship, or zoological exhi-
bition, or educational purposes, or special
purposes consistent with the purposes of
the Act. A person wishing to get a per-
mit for an activity prohibited by §17.31
submits an application for activities
under this paragraph. The Service pro-
vides Form 3-200 for the application to
which as much of the following infor-
mation relating to the purpose of the
permit must be attached:

(i) The Common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(i1) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
sons who will be caring for the wildlife;
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(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(38) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
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the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(b)(1) Application requirements for per-
mits for incidental taking. (i) A person
wishing to get a permit for an activity
prohibited by §17.31 submits an appli-
cation for activities under this para-
graph.

(ii) The director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.

(iii) Each application must be sub-
mitted on an official application (Form
3-200) provided by the Service, and
must include as an attachment, all of
the following information:

(A) A complete description of the ac-
tivity sought to be authorized;

(B) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(C) A comnservation plan that speci-
fies:

(I) The impact that will likely result
from such taking;

(2) What steps the applicant will take
to monitor, minimize, and mitigate
such impacts, the funding that will be
available to implement such steps, and
the procedures to be used to deal with
unforeseen circumstances;

(3) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(4) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan.

(2) Issuance criteria. (i) Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general issuance cri-
teria in 13.21(b) of this subchapter, ex-
cept for 13.21(b)(4), and shall issue the
permit if he or she finds that:

(A) The taking will be incidental;

99

§17.32

(B) The applicant will, to the max-
imum extent practicable, minimize and
mitigate the impacts of such takings;

(C) The applicant will ensure that
adequate funding for the conservation
plan and procedures to deal with un-
foreseen circumstances will be pro-
vided;

(D) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(E) The measures, if any, required
under paragraph (b)(1)@ii)(D) of this
section will be met; and

(F) He or she has received such other
assurances as he or she may require
that the plan will be implemented.

(ii) In making his or her decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary or appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.
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(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (b)(5) apply only to inci-
dental take permits issued in accord-
ance with paragraph (b)(2) of this sec-
tion where the conservation plan is
being properly implemented, and apply
only with respect to species adequately
covered by the conservation plan.
These assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to March 25, 1998. The assurances
provided in incidental take permits
issued prior to March 25, 1998 remain in
effect, and those permits will not be re-
vised as a result of this rulemaking.

(i) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(ii) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
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conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that such unforeseen
circumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private enti-
ty, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

(T) Discontinuance of permit activity.
Notwithstanding the provisions of
§13.26 of this subchapter, a permittee
under this paragraph (b) remains re-
sponsible for any outstanding mini-
mization and mitigation measures re-
quired under the terms of the permit
for take that occurs prior to surrender
of the permit and such minimization
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and mitigation measures as may be re-
quired pursuant to the termination
provisions of an implementing agree-
ment, habitat conservation plan, or
permit even after surrendering the per-
mit to the Service pursuant to §13.26 of
this subchapter. The permit shall be
deemed canceled only upon a deter-
mination by the Service that such
minimization and mitigation measures
have been implemented. Upon sur-
render of the permit, no further take
shall be authorized under the terms of
the surrendered permit.

(8) Criteria for revocation. A permit
issued under paragraph (b) of this sec-
tion may not be revoked for any reason
except those set forth in §13.28(a)(1)
through (4) of this subchapter or unless
continuation of the permitted activity
would be inconsistent with the cri-
terion set forth in 16 TU.S.C.
15639(a)(2)(B)(iv) and the inconsistency
has not been remedied.

(c)(1) Application requirements for per-
mits for the enhancement of survival
through Safe Harbor Agreements. The ap-
plicant must submit an application for
a permit under this paragraph (c) to
the appropriate Regional Director, U.S.
Fish and Wildlife Service, for the Re-
gion where the applicant resides or
where the proposed action is to occur
(for appropriate addresses, see 50 CFR
10.22), if the applicant wishes to engage
in any activity prohibited by §17.31.
The applicant must submit an official
Service application form (3-200.54) that
includes the following information:

(i) The common and scientific names
of the listed species for which the ap-
plicant requests incidental take au-
thorization;

(ii) A description of how incidental
take of the covered species pursuant to
the Safe Harbor Agreement is likely to
occur, both as a result of management
activities and as a result of the return
to baseline;

(iii) A Safe Harbor Agreement that
complies with the requirements of the
Safe Harbor policy available from the
Service; and

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (c). Each notice must
invite the submission from interested
parties within 30 days after the date of
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the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (c).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (c)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Safe
Harbor Agreement;

(ii) The implementation of the terms
of the Safe Harbor Agreement is rea-
sonably expected to provide a net con-
servation benefit to the affected listed
species by contributing to the recovery
of listed species included in the permit,
and the Safe Harbor Agreement other-
wise complies with the Safe Harbor
policy available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any listed species;

(iv) Implementation of the terms of
the Safe Harbor Agreement is con-
sistent with applicable Federal, State,
and Tribal laws and regulations;

(v) Implementation of the terms of
the Safe Harbor Agreement will not be
in conflict with any ongoing conserva-
tion or recovery programs for listed
species covered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Safe
Harbor Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (c) is subject to the fol-
lowing special conditions:

(i) A requirement for the partici-
pating property owner to notify the
Service of any transfer of lands subject
to a Safe Harbor Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
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at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Safe
Harbor Agreement.

(4) Permit effective date. Permits
issued under this paragraph (c) become
effective the day of issuance for species
covered by the Safe Harbor Agreement.

(5) Assurances provided to permittee. (1)
The assurances in subparagraph (ii) of
this paragraph (c)(5) apply only to Safe
Harbor permits issued in accordance
with paragraph (c)(2) of this section
where the Safe Harbor Agreement is
being properly implemented, and apply
only with respect to species covered by
the Agreement and permit. These as-
surances cannot be provided to Federal
agencies. The assurances provided in
this section apply only to Safe Harbor
permits issued after July 19, 1999.

(ii) The Director and the permittee
may agree to revise or modify the man-
agement measures set forth in a Safe
Harbor Agreement if the Director de-
termines that such revisions or modi-
fications do not change the Director’s
prior determination that the Safe Har-
bor Agreement is reasonably expected
to provide a net conservation benefit to
the listed species. However, the Direc-
tor may not require additional or dif-
ferent management activities to be un-
dertaken by a permittee without the
consent of the permittee.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Safe Harbor Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (c) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
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the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of permits. The duration
of permits issued under this paragraph
(c) must be sufficient to provide a net
conservation benefit to species covered
in the enhancement of survival permit.
In determining the duration of a per-
mit, the Director will consider the du-
ration of the planned activities, as well
as the positive and negative effects as-
sociated with permits of the proposed
duration on covered species, including
the extent to which the conservation
activities included in the Safe Harbor
Agreement will enhance the survival
and contribute to the recovery of listed
species included in the permit.

(d)(Q) Application requirements for per-
mits for the enhancement of survival
through Candidate Conservation Agree-
ments with Assurances. The applicant
must submit an application for a per-
mit under this paragraph (d) to the ap-
propriate Regional Director, U.S. Fish
and Wildlife Service, for the Region
where the applicant resides or where
the proposed activity is to occur (for
appropriate addresses, see 50 CFR
10.22). When a species covered by a Can-
didate Conservation Agreement with
Assurances is listed as threatened and
the applicant wishes to engage in ac-
tivities identified in the Agreement
and otherwise prohibited by §17.31, the
applicant must apply for an enhance-
ment of survival permit for species
covered by the Agreement. The permit
will become valid if and when covered
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proposed, candidate or other unlisted
species is listed as a threatened spe-
cies. The applicant must submit an of-
ficial Service application form (3-
200.54) that includes the following in-
formation:

(i) The common and scientific names
of the species for which the applicant
requests incidental take authorization;

(ii) A description of the land use or
water management activity for which
the applicant requests incidental take
authorization; and

(iii) A Candidate Conservation Agree-
ment that complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service.

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (d). Each notice must
invite the submission from interested
parties within 30 days after the date of
the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (d).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (d)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Can-
didate Conservation Agreement;

(ii) The Candidate Conservation
Agreement complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any species;

(iv) Implementation of the terms of
the Candidate Conservation Agreement
is consistent with applicable Federal,
State, and Tribal laws and regulations;

(v) Implementation of the terms of
the Candidate Conservation Agreement
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will not be in conflict with any ongoing
conservation programs for species cov-
ered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Can-
didate Conservation Agreement.

(38) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (d) is subject to the fol-
lowing special conditions:

(i) A requirement for the property
owner to notify the Service of any
transfer of lands subject to a Candidate
Conservation Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Can-
didate Conservation Agreement.

(4) Permit effective date. Permits
issued under this paragraph (d) become
effective for a species covered by a
Candidate Conservation Agreement on
the effective date of a final rule that
lists a covered species as threatened.

(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (d)(5) apply only to permits
issued in accordance with paragraph
(d)(2) where the Candidate Conserva-
tion with Assurances Agreement is
being properly implemented, and apply
only with respect to species adequately
covered by the Candidate Conservation
with Assurances Agreement. These as-
surances cannot be provided to Federal
agencies.

(1) Changed circumstances provided for
in the Agreement. If the Director deter-
mines that additional conservation
measures are necessary to respond to
changed circumstances and these meas-
ures were set forth in the Agreement,
the permittee will implement the
measures specified in the Agreement.
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(ii) Changed circumstances not provided
for in the Agreement. If the Director de-
termines that additional conservation
measures not provided for in the Agree-
ment are necessary to respond to
changed circumstances, the Director
will not require any conservation
measures in addition to those provided
for in the Agreement without the con-
sent of the permittee, provided the
Agreement is being properly imple-
mented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the Agreement without
the consent of the permittee.

(B) If the Director determines addi-
tional conservation measures are nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the Agreement is being properly
implemented, but only if such meas-
ures maintain the original terms of the
Agreement to the maximum extent
possible. Additional conservation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources otherwise
available for development or use under
the original terms of the Agreement
without the consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the Agreement;

(3) Percentage of range conserved by
the Agreement;
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(4) Ecological significance of that
portion of the range affected by the
Agreement;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the Agreement; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Candidate Conservation with As-
surances Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (d) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of the Candidate Conserva-
tion Agreement. The duration of a Can-
didate Conservation Agreement cov-
ered by a permit issued under this
paragraph (d) must be sufficient to en-
able the Director to determine that the
benefits of the conservation measures
in the Agreement, when combined with
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those benefits that would be achieved if
it is assumed that the conservation
measures would also be implemented
on other necessary properties, would
preclude or remove any need to list the
species covered by the Agreement.

[60 FR 39689, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998;
64 FR 32714, June 17, 1999; 64 FR 52676, Sept.
30, 1999; 69 FR 24093, May 3, 2004; 69 FR 29670,
May 25, 2004; 69 FR 71731, Dec. 10, 2004]

§17.40 Special rules—mammals.

(a) [Reserved]

(b) Grizzly bear (Ursus arctos)—(1)
Prohibitions. The following prohibitions
apply to the grizzly bear:

(i) Taking. (A) Except as provided in
paragraphs (b)(1)(i)(B) through (F) of
this section, no person shall take any
grizzly bear in the 48 conterminous
states of the United States.

(B) Grizzly bears may be taken in
self-defense or in defense of others, but
such taking shall be reported, within 5
days of occurrence, to the Assistant
Regional Director, Division of Law En-
forcement, U.S. Fish and Wildlife Serv-
ice, P.O. Box 25486, Denver Federal
Center, Denver, Colorado 80225 (303/236—
7540 or FTS 776-7540), if occurring in
Montana or Wyoming, or to the Assist-
ant Regional Director, Division of Law
Enforcement, U.S. Fish and Wildlife
Service, Lloyd 500 Building, Suite 1490,
500 Northeast Multnomah Street, Port-
land, Oregon 97232 (503/231-6125 or FTS
429-6125), if occurring in Idaho or Wash-
ington, and to appropriate State and
Indian Reservation Tribal authorities.
Grizzly bears or their parts taken in
self-defense or in defense of others
shall not be possessed, delivered, car-
ried, transported, shipped, exported, re-
ceived, or sold, except by Federal,
State, or Tribal authorities.

(C) Removal of nuisance bears. A griz-
zly bear consituting a demonstrable
but non immediate threat to human
safety or committing significant depre-
dations to lawfully present livestock,
crops, or beehives may be taken, but
only if:

(I) It has not been reasonably pos-
sible to eliminate such threat or depre-
dation by live-capturing and releasing
unharmed in a remote area the grizzly
bear involved; and
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(2) The taking is done in a humane
manner by authorized Federal, State,
or Tribal authorities, and in accord-
ance with current interagency guide-
lines covering the taking of such nui-
sance bears; and

(3) The taking is reported within 5
days of occurrence to the appropriate
Assistant Regional Director, Division
of Law Enforcement, U.S. Fish and
Wildlife Service, as indicated in para-
graph (b)(1)(1)(B) of this section, and to
appropriate State and Tribal authori-
ties.

(D) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may take grizzly
bears for scientific or research pur-
poses, but only if such taking does not
result in death or permanent injury to
the bears involved. Such taking must
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(A)(B) of this
section, and to appropriate State and
Tribal authorities.

(BE) [Reserved]

(F) National Parks. The regulations of
the National Park Service shall govern
all taking of grizzly bears in National
Parks.

(i1) Unlawfully taken gricely bears. (A)
Except as provided in paragraphs
(b)(1)(i1)(B) and (iv) of this section, no
person shall possess, deliver, carry,
transport, ship, export, receive, or sell
any unlawfully taken grizzly bear. Any
unlawful taking of a grizzly bear shall
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(i)(B) of this
section, and to appropriate State and
Tribal authorities.

(B) Authorized Federal, State, or
Tribal employees, when acting in the
course of their official duties, may, for
scientific or research purposes, possess,
deliver, carry, transport, ship, export,
or receive unlawfully taken grizzly
bears.

(iii) Import or export. Except as pro-
vided in paragraphs (b)(1)(iii) (A) and
(B) and (iv) of this section, no person
shall import any grizzly bear into the
United States.
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