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crab IFQ permit holders or Crab IFQ 
Hired Masters aboard that vessel. 

(f) IPQ. Use IPQ as collateral or oth-
erwise leverage IPQ to acquire an own-
ership interest in Class B IFQ. 

(g) General. (1) Possess, buy, sell, or 
transport any crab harvested or landed 
in violation of any provision of this 
part. 

(2) Violate any other provision under 
this part. 

(h) Inseason action. Conduct any fish-
ing contrary to notification of inseason 
action closure, or adjustment issued 
under § 680.22. 

[70 FR 10241, Mar. 2, 2005, as amended at 70 
FR 33395, June 8, 2005; 73 FR 29982, May 23, 
2008] 

§ 680.8 Facilitation of enforcement. 

See § 600.730 of this chapter. 

§ 680.9 Penalties. 

(a) Any person committing, or a fish-
ing vessel used in the commission of, a 
violation of the Magnuson-Stevens Act, 
or any regulation issued under the 
Magnuson-Stevens Act, is subject to 
the civil and criminal penalty provi-
sions, permit sanctions, and civil for-
feiture provisions of the Magnuson-Ste-
vens Act, to part 600 of this chapter, to 
15 CFR part 904 (Civil Procedures), and 
to other applicable law. Penalties in-
clude but are not limited to permanent 
or temporary sanctions to PQS, QS, 
IPQ, IFQ, Crab IFQ hired master, Fed-
eral crab vessel permit, or RCR per-
mits. 

(b) In the event a holder of any IPQ 
is found by a court of competent juris-
diction, either in an original action in 
that court or in a proceeding to enforce 
or review the findings or orders of any 
Government agency having jurisdiction 
under the antitrust laws, to have vio-
lated any of the provisions of antitrust 
laws in the conduct of the licensed ac-
tivity, the Secretary of Commerce may 
revoke all or a portion of such IPQ. 
The antitrust laws of the United States 
include, but are not limited to, the fol-
lowing Acts: 

(1) The Sherman Act, 15 U.S.C. 1–7; 
(2) The Wilson Tariff Act, 15 U.S.C. 8– 

11; 
(3) The Clayton Act, 15 U.S.C. 12–27; 

and 

(4) The Federal Trade Commission 
Act, 15 U.S.C. 12 and 45(a). 

Subpart B—Management 
Measures 

§ 680.20 Arbitration System. 

(a) Applicability—(1) Arbitration Sys-
tem. All CVO QS, Arbitration IFQ, 
Class A IFQ holders, PQS and IPQ hold-
ers must enter the contracts as pre-
scribed in this section that establish 
the Arbitration System. Certain parts 
of the Arbitration System are vol-
untary for some parties, as specified in 
this section. All contract provisions 
will be enforced by parties to those 
contracts. 

(2) Open negotiation. Any holder of 
uncommitted IFQ may negotiate with 
any holder of uncommitted IPQ, the 
price and delivery terms for that sea-
son or for future seasons for any un-
committed IFQ and uncommitted IPQ. 
Uncommitted IFQ holders and uncom-
mitted IPQ holders may freely contact 
each other and initiate open negotia-
tions. 

(b) Eligibility for Arbitration System— 
(1) Arbitration Organization. The fol-
lowing persons are the only persons eli-
gible to join an Arbitration Organiza-
tion: 

(i) Holders of CVO QS, 
(ii) Holders of PQS, 
(iii) Holders of Arbitration IFQ, 
(iv) Holders of Class A IFQ affiliated 

with a PQS or IPQ holder, and 
(v) Holders of IPQ. 
(2) Persons eligible to use negotiation 

and Binding Arbitration procedures. The 
following persons are the only persons 
eligible to enter contracts with a Con-
tract Arbitrator to use the negotiation 
and Binding Arbitration procedures de-
scribed in paragraph (h) of this section 
to resolve price and delivery disputes 
or negotiate remaining contract terms 
not previously agreed to by IFQ and 
IPQ holders under other negotiation 
approaches: 

(i) Holders of Arbitration IFQ, and 
(ii) Holders of IPQ. 
(3) Persons ineligible to use negotiation 

and Binding Arbitration procedures. 
Holders of IFQ that are affiliated with 
holders of PQS or IPQ are ineligible to 
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enter contracts with a Contract Arbi-
trator to use the negotiation and Bind-
ing Arbitration procedures described in 
paragraph (h) of this section to resolve 
price and delivery disputes or negotiate 
remaining contract terms not pre-
viously agreed to by IFQ and IPQ hold-
ers under other negotiation ap-
proaches. 

(c) Preseason requirements for joining 
an Arbitration Organization. All holders 
of CVO QS, PQS, Arbitration IFQ, 
Class A IFQ affiliated with a PQS or 
IPQ holder, and IPQ must join and 
maintain a membership in an Arbitra-
tion Organization as specified in para-
graph (d) of this section. All holders of 
QS, PQS, IFQ, or IPQ identified in the 
preceding sentence must join an Arbi-
tration Organization at the following 
times: 

(1) For QS holders and PQS holders 
except as provided for in paragraph 
(c)(3) of this section, not later than 
May 1 of each year for the crab fishing 
year that begins on July 1 of that year. 

(2) For IFQ holders and IPQ holders, 
not later than 15 days after the 
issuance of IFQ and IPQ for that crab 
QS fishery if that IFQ or IPQ holder 
does not also hold QS or PQS. 

(3) During 2005, QS and PQS holders 
must join an Arbitration Organization 
as described in paragraph (d) of this 
section not later than August 15, 2005. 

(4) Persons receiving QS, PQS, IFQ, 
or IPQ by transfer after these dates 
must join an Arbitration Organization 
at the time of receiving the QS, PQS, 
IFQ, or IPQ by transfer. 

(d) Formation process for an Arbitration 
Organization. (1) Arbitration Organiza-
tions must be formed to select and con-
tract a Market Analyst, Formula Arbi-
trator, Contract Arbitrator(s), and es-
tablish the Arbitration System, includ-
ing the payment of costs of arbitration, 
described in this section for each crab 
QS fishery. All persons defined in para-
graph (a)(1) of this section must join an 
Arbitration Organization. 

(i) Arbitration QS/IFQ Arbitration Or-
ganization. Holders of Arbitration QS 
and Arbitration IFQ must join an Arbi-
tration QS/IFQ Arbitration Organiza-
tion. This Arbitration Organization 
may not have members who are not 
holders of Arbitration QS or Arbitra-
tion IFQ. Arbitration QS holders and 

Arbitration IFQ holders may join sepa-
rate Arbitration QS/IFQ Arbitration 
Organizations. The mechanism for 
forming an Arbitration Organization is 
determined by the members of the or-
ganization. 

(ii) PQS/IPQ Arbitration Organization. 
Holders of PQS or IPQ must join a 
PQS/IPQ Arbitration Organization. 
This Arbitration Organization may not 
have members who are not holders of 
PQS or IPQ. PQS holders and IPQ hold-
ers may join separate PQS/IPQ Arbitra-
tion Organizations. The mechanism for 
forming an Arbitration Organization is 
determined by the members of the or-
ganization. 

(iii) Affiliated QS/IFQ Arbitration Or-
ganization. Holders of CVO QS or Class 
A IFQ affiliated with a PQS or IPQ 
holder must join an Affiliated QS/IFQ 
Arbitration Organization. This Arbi-
tration Organization may not have 
members who are not holders of QS or 
IFQ affiliated with a PQS or IPQ hold-
er. CVO QS holders and Class A IFQ 
holders may join separate Affiliated 
QS/IFQ Arbitration Organizations. The 
mechanism for forming an Arbitration 
Organization is determined by the 
members of the organization. 

(iv) Limitation on joining an Arbitra-
tion Organization. For a crab QS fishery 
during a crab fishing year, a person 
who holds: 

(A) PQS/IPQ may join only one PQS/ 
IPQ Arbitration Organization; 

(B) Affiliated QS/IFQ may join only 
one Affiliated QS/IFQ Arbitration Or-
ganization; and 

(C) Arbitration QS/IFQ may join only 
one Arbitration QS/IFQ Organization. 

(2) Each Arbitration Organization 
must submit a complete Annual Arbi-
tration Organization report to NMFS. 
A complete report must include: 

(i) A copy of the business license of 
the Arbitration Organization; 

(ii) A statement identifying the 
members of the organization and the 
amount of Arbitration QS and Arbitra-
tion IFQ, Non-Arbitration QS and Non- 
Arbitration IFQ, or PQS and IPQ held 
by each member and represented by 
that Arbitration Organization; 

(iii) QS, PQS, IFQ, and IPQ owner-
ship information on the members of 
the organization; 
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(iv) Management organization infor-
mation, including: 

(A) The bylaws of the Arbitration Or-
ganization; 

(B) A list of key personnel of the 
management organization including, 
but not limited to, the board of direc-
tors, officers, representatives, and any 
managers; 

(v) The name of the Arbitration Or-
ganization, permanent business mail-
ing addresses, name of contact persons 
and additional contact information of 
the managing personnel for the Arbi-
tration Organization, resumes of man-
agement personnel; and 

(vi) A copy of all minutes of any 
meeting held by the Arbitration Orga-
nization or any members of the Arbi-
tration Organization. 

(3) An Arbitration Organization, with 
members who are QS or PQS holders, 
must submit a complete Annual Arbi-
tration Organization Report to NMFS 
by electronic mail to the Regional Ad-
ministrator, NMFS, or by mail ad-
dressed to the Regional Administrator, 
NMFS, Post Office Box 21668, Juneau, 
Alaska 99802 by: 

(i) August 20, 2005 for the crab fishing 
year beginning on July 1, 2005. 

(ii) May 1 of each subsequent year for 
the crab fishing year beginning on July 
1 of that year. 

(4) An Arbitration Organization, with 
members who are IFQ or IPQ holders, 
must submit a complete Annual Arbi-
tration Organization Report to NMFS 
by electronic mail to the Regional Ad-
ministrator, NMFS, or by mail ad-
dressed to the Regional Administrator, 
NMFS, Post Office Box 21668, Juneau, 
Alaska 99802 by not later than 15 days 
after the issuance of IFQ and IPQ for 
that crab QS fishery. 

(e) Role of Arbitration Organization(s) 
and annual requirements—(1) General. 
The members of each Arbitration Orga-
nization must enter into a contract 
that specifies the terms and conditions 
of participation in the organization. 

(i) The contract among members of 
an Arbitration QS/IFQ Arbitration Or-
ganization, or a PQS/IPQ Arbitration 
Organization shall include the terms, 
conditions, and provisions specified in 
paragraph (e)(2) of this section. 

(ii) The contract among members of 
an Affiliated QS/IFQ Arbitration Orga-

nization shall include the terms, condi-
tions, and provisions in paragraph 
(e)(3) of this section. 

(2) Provisions for Arbitration QS/IFQ 
Arbitration Organizations, and PQS/IPQ 
Arbitration Organizations—(i) Selection 
of Market Analyst, Formula Arbitrator, 
and Contract Arbitrator(s). A provision 
authorizing the Arbitration Organiza-
tion to act on behalf of its members in 
the selection of and contracting with 
the Market Analyst, Formula Arbi-
trator, and Contract Arbitrator(s) 
under paragraph (e)(4) of this section. 

(ii) Confidentiality of information. A 
provision that a member that is a 
party to a Binding Arbitration pro-
ceeding shall sign a confidentiality 
agreement with the party with whom 
it is arbitrating stating they will not 
disclose at any time to any person any 
information received from the Con-
tract Arbitrator or any other party in 
the course of the arbitration. That con-
fidentiality agreement shall specify 
the potential sanctions for violating 
the agreement. 

(iii) Provision of information to mem-
bers. A provision requiring the Arbitra-
tion Organization to provide to its 
members: 

(A) A copy of the contracts for the 
Market Analyst, Formula Arbitrator, 
and Contract Arbitrator for each fish-
ery in which the member participates; 
and 

(B) A copy of the Market Report and 
the Non-Binding Price Formula for 
each fishery in which the member par-
ticipates within 5 days of its release. 

(iv) Information release. (A) A provi-
sion requiring that the Arbitration Or-
ganization deliver to NMFS any data, 
information, and documents generated 
pursuant to this section. 

(B) In the case of a PQS/IPQ Arbitra-
tion Organization(s): 

(1) A provision that requires the PQS/ 
IPQ Arbitration Organization to pro-
vide for the delivery of the names of 
and contact information for its mem-
bers who hold uncommitted IPQ, and 
to identify the regional designations 
and amounts of such uncommitted IPQ, 
to Arbitration QS/IFQ Arbitration Or-
ganizations either directly or through 
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a third-party data provider so the in-
formation may be provided to any per-
sons that hold uncommitted Arbitra-
tion IFQ for purposes of Share Match-
ing, Binding Arbitration, and Post Ar-
bitration Opt-in; 

(2) A provision that prohibits the dis-
closure of any information received 
under this provision to any person ex-
cept those Arbitration QS/IFQ Arbitra-
tion Organizations, or their third-party 
data provider so that information may 
be provided to holders of uncommitted 
Arbitration IFQ. The provision will re-
quire that information concerning un-
committed IPQ be updated within 24 
hours of a change of any such informa-
tion, including any commitment of 
IPQ, and that information be provided 
to those persons that hold uncommit-
ted Arbitration IFQ. This provision 
may include a mechanism to provide 
information to uncommitted Arbitra-
tion IFQ holders through a secure Web 
site, or through other electronic 
means; 

(3) A provision that requires the PQS/ 
IPQ Arbitration Organization to ar-
range for the delivery to all holders of 
uncommitted Arbitration IFQ through 
the Arbitration QS/IFQ Arbitration Or-
ganizations holders or their third-party 
data provider the terms of a decision of 
a Contract Arbitrator in a Binding Ar-
bitration proceeding involving a mem-
ber that holds uncommitted IPQ within 
24 hours of notice of that decision. This 
provision may include a mechanism to 
provide information to uncommitted 
Arbitration IFQ holders through a se-
cure Web site, or through other elec-
tronic means; and 

(4) A provision that requires the 
holders of uncommitted IPQ to provide 
information concerning such uncom-
mitted IPQ as necessary for the PQS/ 
IPQ Arbitration Organization to com-
ply with this paragraph and prohibits 
the disclosure of any such information 
by such holder to any person, except as 
directed in this paragraph. 

(C) In the case of a Arbitration QS/ 
IFQ Organization(s): 

(1) A provision that requires Arbitra-
tion QS/IFQ Arbitration Organizations 
holders, or their third-party data pro-
vider to provide information con-
cerning uncommitted IPQ from PQS/ 
IPQ Arbitration Organization(s) as nec-

essary for the Arbitration IFQ holder 
to use that information in a timely 
manner. 

(2) A provision that prohibits the dis-
closure of any such information con-
cerning uncommitted IPQ from PQS/ 
IPQ Arbitration Organization to any 
person, except as directed therein. 

(D) Third-party Data Provider provi-
sion. Notwithstanding any provision in 
this section, an Arbitration Organiza-
tion required to supply or receive infor-
mation under this section must hire 
administrative personnel or may con-
tract with a person who will arrange 
for the receipt and delivery of informa-
tion as required. Any such third party 
that receives such information cannot 
be affiliated with or employed by or re-
lated to any QS, PQS, IFQ, or IPQ 
holder in any crab QS fishery and must 
enter a contract that: 

(1) Prohibits such third person from 
releasing any information received to 
any person except as specifically pro-
vided by this section; and 

(2) Prohibits such third person from 
entering taking any employment from 
or establishing any relationship, except 
under a contract meeting the require-
ments of this section for a period of 3 
years after the termination of the con-
tract. 

(v) Costs. A provision that authorizes 
the Arbitration Organization to enter 
into a contract with all other Arbitra-
tion Organizations for the payment of 
the costs of arbitration as specified 
under this section. 

(A) The Arbitration Organizations 
must establish a contract that requires 
the payment of all costs of the Market 
Analyst, Formula Arbitrator, and Con-
tract Arbitrator(s), dissemination of 
information concerning uncommitted 
IPQ to holders of uncommitted Arbi-
tration IFQ, and the costs of such per-
sons associated with lengthy season ap-
proach, share matching approach, 
Binding Arbitration, quality and per-
formance disputes, to be shared equally 
so that IPQ holders pay 50 percent of 
the costs and Arbitration IFQ holders 
and Class A IFQ holders pay 50 percent 
of the costs. 

(B) Each person shall pay an amount 
of the cost based on the amount of IPQ 
or IFQ held by that person at the time 
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of application to an Arbitration Orga-
nization. 

(C) PQS holders shall advance all 
costs and shall collect the contribution 
of IFQ holders at landing subject to 
terms mutually agreed to by the Arbi-
tration Organizations. 

(vi) Negotiation methods. A provision 
that prohibits the Arbitration Organi-
zation from engaging in any contract 
negotiations on behalf of its members, 
except for those necessary to hire the 
Market Analyst, Formula Arbitrator, 
and Contract Arbitrator(s). 

(vii) Enforcement of the contract. Vio-
lations of the contract shall be en-
forced under civil law. 

(3) Provisions applying to Affiliated QS/ 
IFQ Arbitration Organizations. The pro-
visions that allow for the provision of 
information to members, payment of 
costs, limits on the transfer of QS, 
PQS, IFQ, and IPQ, and enforcement of 
the contract as described under para-
graphs (e)(2)(iv), (v), (vii), and (viii) 
will apply to the contract among mem-
bers of an Affiliated QS/IFQ Arbitra-
tion Organization(s). 

(4) Process for selection of Market Ana-
lyst, Formula Arbitrator, and Contract 
Arbitrator(s). (i) For each crab fishing 
year, QS holders who are members of 
Arbitration QS/IFQ Arbitration Orga-
nization(s) and PQS holders who are 
members of PQS/IPQ Arbitration Orga-
nization(s), by mutual agreement, will 
select one Market Analyst, one For-
mula Arbitrator, and Contract Arbi-
trator(s) for each crab QS fishery. The 
number of Contract Arbitrators se-
lected for each fishery will be subject 
to the mutual agreement of those Arbi-
tration Organizations. The selection of 
the Market Analyst and the Formula 
Arbitrator must occur in time to en-
sure the Market Report and non-bind-
ing price formula are produced within 
the time line established in paragraph 
(e)(4)(ii) of this section. 

(ii) The Arbitration Organizations 
representing Arbitration QS holders 
and PQS holders in a crab fishery shall 
establish by mutual agreement the 
contractual obligations of the Market 
Analyst, Formula Arbitrator, and Con-
tract Arbitrator(s) for each fishery, 
which shall provide that the Market 
Report and Non-Binding Price Formula 
are produced not later than 50 days 

prior to the first crab fishing season for 
that crab QS fishery in that crab fish-
ing year except as provided in para-
graph (e)(6) of this section. The con-
tractual obligations of the Market An-
alyst, the Formula Arbitrator and Con-
tract Arbitrators will be enforced by 
the parties to the contract. 

(iii) The same person may be chosen 
for the positions of Market Analyst 
and Formula Arbitrator for a fishery. 

(iv) A person selected to be a Con-
tract Arbitrator may not be the Mar-
ket Analyst or Formula Arbitrator, 
and shall not be affiliated with, em-
ployed by, or otherwise associated 
with, the Market Analyst or Formula 
Arbitrator, for that fishery. 

(5) Notification to NMFS. Not later 
than June 1 for that crab fishing year, 
except as provided in paragraph (e)(6) 
of this section, the Arbitration Organi-
zations representing the holders of Ar-
bitration QS and PQS in each fishery 
shall notify NMFS of the persons se-
lected as the Market Analyst, Formula 
Arbitrator, and Contract Arbitrator(s) 
for the fishery by electronic mail ad-
dressed to the Regional Administrator, 
NMFS, or by mail addressed to the Re-
gional Administrator, NMFS, Post Of-
fice Box 21668, Juneau, Alaska 99802. 
The Arbitration Organizations shall in-
clude a list of Arbitration Organiza-
tions that mutually agreed to the se-
lection of the Market Analyst, For-
mula Arbitrator, and Contract Arbi-
trator(s) and signatures of representa-
tives of those Arbitration Organiza-
tions and a copy of the contract with 
Market Analyst, the Formula Arbi-
trator, and each Contract Arbitrator. 
The notification must include a cur-
riculum vitae and other relevant bio-
graphical material for each of these in-
dividuals. 

(6) First-year implementation. During 
2005, the selection of and establishment 
of the contractual obligations of the 
Market Analyst, Formula Arbitrator, 
and Contract Arbitrator(s) as required 
under this section shall occur not later 
than September 1, 2005. 

(7) IFQ and IPQ issuance and selection 
of the Market Analyst, Formula Arbi-
trator, and Contract Arbitrator(s). NMFS 
will not issue CVO IFQ and IPQ for a 
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crab QS fishery until Arbitration Orga-
nizations establish by mutual agree-
ment contracts with a Market Analyst, 
Formula Arbitrator, and Contract Ar-
bitrator(s) for that fishery and notify 
NMFS. 

(f) Roles and standards for the Market 
Analyst and process for producing the 
Market Report. (1) For each crab QS 
fishery, the Arbitration QS/IFQ Arbi-
tration Organizations and the PQS/IPQ 
Arbitration Organizations shall estab-
lish a contract with the Market Ana-
lyst to produce a Market Report for 
the fishery. The terms of this contract 
must specify that the Market Analyst 
must produce a Market Report that 
shall provide an analysis of the market 
for products of that fishery. 

(2) The contract with the Market An-
alyst must specify that: 

(i) The Market Analyst shall base the 
Market Report on: 

(A) A survey of the market for crab 
products produced by the fishery; and 

(B) Information provided by the IPQ 
and IFQ holders regarding market con-
ditions and expectations. 

(ii) To the extent IPQ and IFQ hold-
ers provide information requested by 
the Market Analyst, they must provide 
such information directly to the Mar-
ket Analyst and not to any other IPQ 
holder or IFQ holder, except that IFQ 
holders that are members of any single 
FCMA cooperative may share such in-
formation with other members of the 
same FCMA cooperative who are au-
thorized to participate in the arbitra-
tion system. 

(iii) The Market Analyst: 
(A) May meet with IFQ holders who 

are members of any single FCMA coop-
erative collectively; 

(B) Shall meet with IPQ holders indi-
vidually; 

(C) Shall meet with distinct crab 
FCMA cooperatives individually; and 

(D) Shall meet with IFQ holders who 
are not members of the same FCMA co-
operatives individually. 

(iv) The information provided to the 
Market Analyst by IPQ and IFQ hold-
ers must be historical information 
based on activities occurring more 
than three months prior to the genera-
tion of the Market Report. 

(v) The Market Analyst shall keep 
confidential the identity of the source 

of any particular information con-
tained in the report. The Market Ana-
lyst may note generally the sources 
from which it gathered information. 
The report shall: 

(A) Include only data that is based on 
information regarding activities occur-
ring more than three months prior to 
the generation of the Market Report; 

(B) Include only statistics for which 
there are at least five providers report-
ing data upon which each statistic is 
based and for which no single pro-
vider’s data represents more than 25 
percent of a weighted basis of that sta-
tistic; and 

(C) Sufficiently aggregate any infor-
mation disseminated in the report such 
that it would not identify specific price 
information by an individual provider 
of information. 

(vi) The Market Report shall consider 
the following factors: 

(A) Current ex-vessel prices, includ-
ing ex-vessel prices received for crab 
harvested under Class A IFQ, Class B 
IFQ, and CVC IFQ permits; 

(B) Consumer and wholesale product 
prices for the processing sector and the 
participants in the arbitration (recog-
nizing the impact of sales to affiliates 
on wholesale pricing); 

(C) Innovations and developments of 
the harvesting and processing sectors 
and the participants in the arbitration 
(including new product forms); 

(D) Efficiency and productivity of the 
harvesting and processing sectors (rec-
ognizing the limitations on efficiency 
and productivity arising out of the 
management program structure); 

(E) Quality (including quality stand-
ards of markets served by the fishery 
and recognizing the influence of har-
vest strategies on the quality of land-
ings); 

(F) The interest of maintaining fi-
nancially healthy and stable har-
vesting and processing sectors; 

(G) Safety and expenditures for en-
suring adequate safety; 

(H) Timing and location of deliveries; 
and 

(I) The cost of harvesting and proc-
essing less than the full IFQ or IPQ al-
location (underages) to avoid penalties 
for overharvesting IFQ and a mecha-
nism for reasonably accounting for 
deadloss. 

VerDate Aug<31>2005 09:45 Nov 13, 2008 Jkt 214226 PO 00000 Frm 00751 Fmt 8010 Sfmt 8010 Y:\SGML\214226.XXX 214226cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

72
 w

ith
 C

F
R



742 

50 CFR Ch. VI (10–1–08 Edition) § 680.20 

(vii) There shall only be one annual 
Market Report for each fishery. 

(viii) The Market Analyst shall not 
issue interim or supplemental reports 
for each fishery. 

(3) The Market Analyst shall not dis-
close any information to any person 
not required under this section. 

(4) In 2005, the Market Report shall 
be produced not later than September 
30, 2005 or 25 days prior to the first crab 
fishing season for that crab QS fishery 
whichever is later in that crab fishing 
year as required under this section. 

(i) In all subsequent years, the Mar-
ket Report shall be produced not later 
than 50 days prior to the first crab fish-
ing season for that crab QS fishery. 

(ii) The contract with the Market 
Analyst must specify that the Market 
Analyst will provide in that crab fish-
ing year to: 

(A) Each Arbitration Organization in 
that fishery; 

(B) NMFS by electronic mail to the 
Regional Administrator, NMFS, or ad-
dressed to the Regional Administrator, 
NMFS, Post Office Box 21668, Juneau, 
Alaska 99802; and 

(C) The Formula Arbitrator and any 
Contract Arbitrator(s) for the fishery. 

(g) Roles and standards for the Formula 
Arbitrator. (1) For each crab QS fishery, 
the Arbitration QS/IFQ Arbitration Or-
ganizations and the PQS/IPQ Arbitra-
tion Organizations shall establish a 
contract with the Formula Arbitrator 
to develop a Non-Binding Price For-
mula. 

(2) The contract with the Formula 
Arbitrator must specify that: 

(i) The Formula Arbitrator will con-
duct a single annual fleet-wide analysis 
of the markets for crab to establish a 
Non-Binding Price Formula under 
which a fraction of the weighted aver-
age first wholesale prices for crab prod-
ucts from the fishery may be used to 
set an ex-vessel price; and 

(ii) The Non-Binding Price Formula 
shall: 

(A) Be based on the historical dis-
tribution of first wholesale revenues 
between fishermen and processors in 
the aggregate based on arm’s length 
first wholesale prices and ex-vessel 
prices, taking into consideration the 
size of the harvest in each year; and 

(B) Establish a price that preserves 
the historical division of revenues in 
the fishery while considering the fol-
lowing: 

(1) Current ex-vessel prices, including 
ex-vessel prices received for crab har-
vested under Class A, Class B, and CVC 
IFQ permits; 

(2) Consumer and wholesale product 
prices for the processing sector and the 
participants in arbitrations (recog-
nizing the impact of sales to affiliates 
on wholesale pricing); 

(3) Innovations and developments of 
the harvesting and processing sectors 
and the participants in arbitrations 
(including new product forms); 

(4) Efficiency and productivity of the 
harvesting and processing sectors (rec-
ognizing the limitations on efficiency 
and productivity arising out of the 
management program structure); 

(5) Quality (including quality stand-
ards of markets served by the fishery 
and recognizing the influence of har-
vest strategies on the quality of land-
ings); 

(6) The interest of maintaining finan-
cially healthy and stable harvesting 
and processing sectors; 

(7) Safety and expenditures for ensur-
ing adequate safety; 

(8) Timing and location of deliveries; 
and 

(9) The cost of harvesting and proc-
essing less than the full IFQ or IPQ al-
location (underages) to avoid penalties 
for overharvesting IFQ and a mecha-
nism for reasonably accounting for 
deadloss. 

(C) Include identification of various 
relevant factors such as product form, 
delivery time, and delivery location. 

(D) Consider the ‘‘highest arbitrated 
price’’ for the fishery from the previous 
crab fishing season, where the ‘‘highest 
arbitrated price’’ means the highest ar-
bitrated price for arbitrations of IPQ 
and Arbitration IFQ which represent a 
minimum of at least 7 percent of the 
IPQ resulting from the PQS in that 
fishery. For purposes of this process, 
the Formula Arbitrator may aggregate 
up to three arbitration findings to col-
lectively equal a minimum of 7 percent 
of the IPQ. When arbitration findings 
are aggregated with 2 or more entities, 
the lesser of the arbitrated prices of 
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the arbitrated entities included to at-
tain the 7 percent minimum be consid-
ered for the highest arbitrated price. 

(iii) The Non-Binding Price Formula 
may rely on any relevant information 
available to the Formula Arbitrator, 
including, but not limited to, 

(A) Information provided by the QS, 
PQS, IPQ and IFQ holders in the fish-
ery, and 

(B) The Market Report for the fish-
ery. 

(iv) The Formula Arbitrator: 
(A) May meet with IFQ holders who 

are members of any single FCMA coop-
erative collectively; 

(B) Shall meet with IPQ holders indi-
vidually; 

(C) Shall meet with distinct FCMA 
cooperatives individually; and 

(D) Shall meet with IFQ holders who 
are not members of the same FCMA co-
operative individually. 

(v) The Formula Arbitrator may re-
quest any relevant information from 
QS, PQS, IPQ, and IFQ holders in the 
fishery, but the Formula Arbitrator 
shall not have subpoena power. 

(vi) The Formula Arbitrator may ob-
tain information from persons other 
than QS, PQS, IPQ, and IFQ holders in 
the fishery, if those persons agree to 
provide such data. Any information 
that is provided must be based on ac-
tivities occurring more than three 
months prior to the date of submission 
to the Formula Arbitrator. 

(vii) The Formula Arbitrator shall 
keep confidential the information that 
is not publicly available and not dis-
close the identity of the persons pro-
viding specific information. 

(viii) (A) In 2005, the non-binding 
price formula shall be produced not 
later than September 30, 2005 or 25 days 
prior to the first crab fishing season for 
that crab QS fishery whichever is later 
in that crab fishing year as required 
under this section. 

(B) In all subsequent years, the non- 
binding price formula shall be produced 
not later than 50 days prior to the first 
crab fishing season for that crab QS 
fishery. 

(C) The contract with the Formula 
Arbitrator must specify that the For-
mula Arbitrator will provide the non- 
binding price formula in that crab fish-
ing year to: 

(1) Each Arbitration Organization in 
that fishery; 

(2) NMFS by electronic mail to the 
Regional Administrator, NMFS, or ad-
dressed to the Regional Administrator, 
NMFS, Post Office Box 21668, Juneau, 
Alaska 99802; and 

(3) The Market Analyst and all Con-
tract Arbitrators in the fishery. 

(ix) The Formula Arbitrator shall not 
disclose any information to any person 
not required under this section, except 
as permitted by paragraph (j) of this 
section. 

(h) Roles and standards for the Con-
tract Arbitrator(s)—(1) General. For each 
crab QS fishery, the Arbitration QS/ 
IFQ Arbitration Organizations and 
PQS/IPQ Arbitration Organizations 
shall establish a contract with all Con-
tract Arbitrators in that fishery that 
specifies that each Contract Arbitrator 
may be selected to resolve a dispute 
concerning the terms of delivery, price, 
or other factors in the fishery. 

(2) Selection of Contract Arbitrators. 
The contract with the Contract Arbi-
trator shall specify the means by which 
the Contract Arbitrator will be se-
lected to resolve specific disputes. This 
contract must specify that for any dis-
pute for which the Contract Arbitrator 
is selected, the Contract Arbitrator 
will comply with the last best offer ar-
bitration method as set forth in this 
section. 

(3) Negotiation and Binding Arbitration 
Procedure. The contract with the Con-
tract Arbitrator(s) shall specify the fol-
lowing approaches for negotiation and 
Binding Arbitration among members of 
the Arbitration Organizations: 

(i) Restrictions on collective negotiation. 
An IFQ and an IPQ holder may nego-
tiate individually. Groups of IFQ hold-
ers may negotiate collectively with an 
IPQ holder only under the following 
provisions: 

(A) Members of an FCMA coopera-
tives may participate collectively with 
other members of the same FCMA co-
operative in Binding Arbitration ex-
cept as otherwise provided under this 
section. 

(B) Members of different FCMA co-
operatives shall not participate collec-
tively in Binding Arbitration. 

(C) IPQ holders shall not participate 
collectively. Only one IPQ holder shall 
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enter into Binding Arbitration with 
any IFQ holder or IFQ holder(s). 

(D) An Arbitration Organization 
must not negotiate on behalf of a mem-
ber. This shall not prohibit the mem-
bers of an Arbitration IFQ Arbitration 
Organization from negotiation if the 
Arbitration Organization qualifies as 
an FCMA cooperative. 

(ii) Open negotiations. At any time 
prior to the date of the first crab fish-
ing season of a crab fishing year for 
that crab QS fishery, any holder of un-
committed Arbitration IFQ may nego-
tiate with any holder of uncommitted 
IPQ, the price and delivery terms for 
that season for any uncommitted IFQ 
and uncommitted IPQ. 

(A) Uncommitted Arbitration IFQ 
holders and Uncommitted IPQ holders 
may freely contact each other and ini-
tiate open negotiations. 

(B) If Arbitration IFQ holders and 
IPQ holders do not reach an agreement 
on price, delivery terms, or other terms 
after committing shares, an Arbitra-
tion IFQ holder may initiate Binding 
Arbitration in accordance with the pro-
cedures specified in this section in 
order to resolve disputes in those price, 
delivery terms, or other terms. 

(C) Once IFQ or IPQ has been com-
mitted, the IFQ holder and IPQ holder 
cannot engage in open negotiation 
using those shares. 

(iii) Lengthy season approach. (A) 
Prior to the date of the first crab fish-
ing season for that crab QS fishery in 
that crab fishing year a committed IPQ 
holder and one or more committed Ar-
bitration IFQ holders may choose to 
adopt a Lengthy Season approach. The 
Lengthy Season approach is an alter-
native method to the Binding Arbitra-
tion proceedings. 

(B) A Lengthy Season approach al-
lows a committed IPQ holder and a 
committed Arbitration IFQ holder to 
agree to postpone negotiation of spe-
cific contract terms until a time dur-
ing the crab fishing year as agreed 
upon by the Arbitration IFQ holder and 
IPQ holder participating in the nego-
tiation. The Lengthy Season approach 
allows the Arbitration IFQ holders and 
IPQ holder involved in the negotiation 
to postpone Binding Arbitration, if 
necessary, until a time during the crab 
fishing year. If the parties ready a final 

agreement on the contract terms, 
Binding Arbitration is not necessary. 

(C) If a committed IPQ holder and 
one or more committed Arbitration 
IFQ holder(s) are unable to reach an 
agreement on whether to adopt a 
Lengthy Season approach, they may 
request mediation to assist the parties 
in determining whether to adopt a 
Lengthy Season approach. The parties 
may request a Contract Arbitrator to 
act as a mediator. If the mediation 
proves unsuccessful or is not selected, 
the Arbitration IFQ holder may ini-
tiate enter Binding Arbitration to de-
termine whether to adopt a lengthy 
season approach. 

(1) Binding Arbitration may begin 
immediately with the same Contract 
Arbitrator. 

(2) If the Contract Arbitrator serves 
as a mediator in an unsuccessful medi-
ation, either party may request an-
other Contract Arbitrator for the Bind-
ing Arbitration. 

(iv) Share matching. (A) At any time 
120 hours (five days) after NMFS issues 
IFQ and IPQ for that crab QS fishery in 
that crab fishing year, holders of un-
committed Arbitration IFQ may 
choose to commit the delivery of har-
vests of crab to be made with that un-
committed Arbitration IFQ to an un-
committed IPQ holder. The issuance of 
IFQ and IPQ for a crab QS fishery oc-
curs on the time and date that IFQ and 
IPQ amounts for that crab QS fishery 
are posted on the NMFS, Alaska Re-
gion website at http:// 
www.fakr.noaa.gov. 

(B) To commit Arbitration IFQ, the 
holder of uncommitted IFQ must offer 
an amount of Arbitration IFQ: 

(1) Not less than 50 percent of the Ar-
bitration IFQ holder’s total uncommit-
ted Arbitration IFQ, or an amount of 
uncommitted Arbitration IFQ equal to 
the total amount of uncommitted IPQ 
available, whichever is less, if the Arbi-
tration IFQ holder is not an FCMA co-
operative; and 

(2) Not less than 25 percent of the Ar-
bitration IFQ holder’s total uncommit-
ted Arbitration IFQ, or an amount of 
uncommitted Arbitration IFQ equal to 
the total amount of uncommitted IPQ 
available, whichever is less, if the Arbi-
tration IFQ holder is an FCMA cooper-
ative. 

VerDate Aug<31>2005 09:45 Nov 13, 2008 Jkt 214226 PO 00000 Frm 00754 Fmt 8010 Sfmt 8010 Y:\SGML\214226.XXX 214226cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

72
 w

ith
 C

F
R



745 

Fishery Conservation and Management § 680.20 

(C) Any holder of uncommitted IPQ 
must accept all proposed Arbitration 
IFQ commitments, up to the amount of 
its uncommitted IPQ. The commit-
ment of IPQ will take place on receipt 
of notice from the holder of uncommit-
ted Arbitration IFQ of the intention to 
commit that IFQ. 

(D) After matching, an Arbitration 
IFQ holder and an IPQ holder may de-
cide to enter mediation to reach agree-
ment on contract terms. The Arbitra-
tion IFQ holder and IPQ holder may re-
quest a Contract Arbitrator to act as a 
mediator to facilitate an agreement. 

(1) If the mediation proves unsuccess-
ful, or if mediation is not selected, the 
Arbitration IFQ holder may initiate 
Binding Arbitration which may begin 
immediately with the same Contract 
Arbitrator. 

(2) If the Contract Arbitrator serves 
as a mediator in an unsuccessful medi-
ation, the Arbitration IFQ holder may 
request another Contract Arbitrator 
for the Binding Arbitration. 

(v) Initiation of Binding Arbitration. If 
an Arbitration IFQ holder intends to 
initiate Binding Arbitration, the Arbi-
tration IFQ holder must initiate the 
Binding Arbitration procedure not 
later than 360 hours (15 days) after 
NMFS issues IFQ and IPQ for that crab 
QS fishery in that crab fishing year. 
Binding Arbitration is initiated after 
the committed Arbitration IFQ holder 
notifies a committed IPQ holder and 
selects a Contract Arbitrator. Binding 
Arbitration may be initiated to resolve 
price, terms of delivery, and other dis-
putes. There will be only one Binding 
Arbitration Proceeding for an IPQ 
holder but multiple Arbitration IFQ 
holders may participate in this pro-
ceeding. This limitation on the timing 
of Binding Arbitration proceedings 
does not include proceedings that arise 
due to: 

(A) The lengthy season approach; 
(B) Performance disputes; and 
(C) Quality disputes. 
(vi) Joining a Binding Arbitration pro-

ceeding. Any uncommitted Arbitration 
IFQ holder may join a Binding Arbitra-
tion proceeding as a party by commit-
ting the shares to the arbitration and 
providing notice to the IPQ holder and 
the Contract Arbitrator(s). An Arbitra-
tion IFQ holder may join a Binding Ar-

bitration proceeding only if uncommit-
ted IPQ is available. Once shares are 
committed to a Binding Arbitration 
Proceeding they cannot be uncommit-
ted. The contract with the Contract 
Arbitrator may specify the terms and 
timing of joining the proceedings. 

(vii) Arbitration schedule meeting. The 
Contract Arbitrator shall meet with all 
parties to a Binding Arbitration pro-
ceeding as soon as possible once a Bind-
ing Arbitration proceeding has been 
initiated for the sole purpose of estab-
lishing a schedule for the Binding Arbi-
tration. This schedule shall include the 
date by which the IPQ holder and Arbi-
tration IFQ holder(s) must submit 
their last best offer and any supporting 
materials, and any additional meetings 
or mediation if agreed to by all parties. 
This meeting will discuss the schedule 
of the Binding Arbitration proceedings 
and not address terms of last best of-
fers. 

(viii) Terms of last best offers. The 
Contract Arbitrator will meet with the 
parties to the Binding Arbitration pro-
ceeding to determine the matters that 
must be included in the last best offer, 
which may include a fixed price or a 
price over a time period specified by 
the parties, a method for adjusting 
prices over a crab fishing year, or an 
advance price paid at the time of deliv-
ery. 

(ix) Submission of last best offers. The 
parties to a Binding Arbitration pro-
ceeding shall each submit to the Con-
tract Arbitrator(s) a last best offer de-
fining all the terms specified for inclu-
sion in a last best offer by the Contract 
Arbitrator. An Arbitration IFQ holder 
that is an FCMA cooperative may sub-
mit a last best offer that defines terms 
for the delivery of crab harvested by 
members of that FCMA cooperative 
with IFQ held by the cooperative. An 
Arbitration IFQ holder that is not an 
FCMA cooperative may submit a last 
best offer that defines the term of de-
livery of crab harvested with IFQ held 
by that person. The IPQ holder that is 
a party to the proceeding shall submit 
a single offer that defines terms for de-
livery of crab harvested with all IFQ 
that are subject to the proceedings. 

(x) Arbitration decisions. The Contract 
Arbitrator(s) shall decide among each 
offer received from an Arbitration IFQ 
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holder and the offer received from the 
IPQ holder. Each arbitration decision 
shall result in a binding contract be-
tween the IPQ holder and the Arbitra-
tion IFQ holder defined by the terms of 
the offer selected by Contract Arbi-
trator(s). An arbitration decision ap-
plies to all committed IFQ and com-
mitted IPQ in that arbitration. 

(xi) Announcement of decisions. (A) If 
last best offers are submitted at least 
15 days before the first crab fishing sea-
son for that crab fishing year for that 
crab QS fishery, arbitration decisions 
shall be issued no later than 10 days be-
fore the first crab fishing season for 
that crab fishing year for that crab QS 
fishery. Otherwise, the Contract Arbi-
trator will notify the parties of the ar-
bitration decision within 5 days of the 
parties submitting their last best of-
fers. 

(B) The Contract Arbitrator will no-
tify the parties by providing each Arbi-
tration IFQ holder and IPQ holder that 
is a party to the Binding Arbitration 
proceeding, a copy of any decision. The 
decision is binding on the parties to 
the Binding Arbitration proceeding. 

(4) Basis for the Arbitration decision. 
The contract with the Contract Arbi-
trator shall specify that the Contract 
Arbitrator will be subject to the fol-
lowing provisions when deciding which 
last best offer to select. 

(i) The Contract Arbitrator’s decision 
shall: 

(A) Be based on the historical dis-
tribution of first wholesale revenues 
between fishermen and processors in 
the aggregate based on arm’s length 
first wholesale prices and ex-vessel 
prices, taking into consideration the 
size of the harvest in each year; and 

(B) Establish a price that preserves 
the historical division of revenues in 
the fishery while considering the fol-
lowing: 

(1) Current ex-vessel prices, including 
ex-vessel prices received for crab har-
vested under Class A IFQ, Class B IFQ, 
and CVC IFQ permits; 

(2) Consumer and wholesale product 
prices for the processing sector and the 
participants in the arbitration (recog-
nizing the impact of sales to affiliates 
on wholesale pricing); 

(3) Innovations and developments of 
the harvesting and processing sectors 

and the participants in the arbitration 
(including new product forms); 

(4) Efficiency and productivity of the 
harvesting and processing sectors (rec-
ognizing the limitations on efficiency 
and productivity arising out of the 
management program structure); 

(5) Quality (including quality stand-
ards of markets served by the fishery 
and recognizing the influence of har-
vest strategies on the quality of land-
ings); 

(6) The interest of maintaining finan-
cially healthy and stable harvesting 
and processing sectors; 

(7) Safety and expenditures for ensur-
ing adequate safety; 

(8) Timing and location of deliveries; 
and 

(9) The cost of harvesting and proc-
essing less than the full IFQ or IPQ al-
location (underages) to avoid penalties 
for overharvesting IFQ and a mecha-
nism for reasonably accounting for 
deadloss. 

(C) Consider the Non-Binding Price 
Formula established in the fishery by 
the Formula Arbitrator. 

(ii) The Contract Arbitrator’s deci-
sion may rely on any relevant informa-
tion available to the Contract Arbi-
trator, including, but not limited to: 

(A) Information provided by the QS, 
PQS, IPQ and IFQ holders in the fish-
ery regarding the factors identified in 
paragraph (h)(4)(i) of this section; and 

(B) The Market Report for the fish-
ery. 

(iii) Each of the Arbitration IFQ 
holders and the IPQ holders that is 
party to the proceeding may provide 
the Contract Arbitrator with addi-
tional information to support its last 
best offer. The Contract Arbitrator 
must receive and consider all data sub-
mitted by the parties. 

(iv) The Contract Arbitrator may re-
quest specific information from the Ar-
bitration IFQ holder(s) and IPQ holder 
that will be useful in reaching a final 
decision. The Contract Arbitrator will 
not have subpoena power and it is in 
the sole discretion of the person from 
whom information is requested as to 
whether to provide the requested infor-
mation. 
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(5) Limits on the release of data. The 
parties to a Binding Arbitration pro-
ceeding shall be precluded from full ac-
cess to the information provided to the 
Contract Arbitrator. 

(i) Arbitration IFQ holders that are 
party to an arbitration proceeding 
shall have access only to information 
provided directly by the IPQ holder to 
the Contract Arbitrator for that Bind-
ing Arbitration proceeding. 

(ii) IPQ holders that are party to an 
arbitration proceeding shall have ac-
cess only to information provided di-
rectly by an Arbitration IFQ holder to 
the Contract Arbitrator for that Bind-
ing Arbitration proceeding. 

(iii) The Contract Arbitrator shall 
keep confidential the information pro-
vided by any QS, PQS, IFQ, or IPQ 
holders in the fishery and not disclose 
the identity of the persons providing 
specific information except as provided 
in paragraph (h)(6) of this section. 

(iv) The Arbitration IFQ holders and 
IPQ holders shall not release informa-
tion received in a Binding Arbitration 
proceeding to persons who were not 
party to that Binding Arbitration pro-
ceeding other than the final result of 
that arbitration proceeding except as 
provided for in paragraph (h)(6) of this 
section. 

(6) Information provided to NMFS. The 
Contract Arbitrator must provide any 
information, documents, or data re-
quired under this paragraph to NMFS 
via mail to the Administrator, Alaska 
Region, NMFS, P.O. Box 21668, Juneau, 
AK 99802–1668, or electronically not 
later than 30 days prior to the end of 
the crab fishing year for which the 
open negotiation or arbitration ap-
plied. The contract with the Contract 
Arbitrator must specify that the Con-
tract Arbitrator provide NMFS with: 

(i) A copy of any minutes from any 
meeting attended by that Contract Ar-
bitrator between or among any PQS or 
IPQ holders concerning any negotia-
tions under this section; 

(ii) Any last-best offers made during 
the Binding Arbitration process, in-
cluding all contract details, the names 
of other participants in the arbitra-
tion, and whether the bid was accepted 
by the Contract Arbitrator; and 

(iii) A copy of any information, data, 
or documents given by the Contract 

Arbitrator to any person who is not a 
party to the particular arbitration for 
which that information was provided. 
The Contract Arbitrator must identify 
the arbitration to which the informa-
tion, data, or documents apply, and the 
person to whom those information, 
data, or documents were provided. 

(7) Enforcement of Binding Arbitration 
decisions. The decision of the Contract 
Arbitrator for Binding Arbitration 
shall be enforced among the parties to 
that arbitration. 

(8) Failure of Contract Arbitrator(s). 
Except as provided for in paragraph 
(h)(6) of this section, the failure of a 
Contract Arbitrator to perform shall be 
enforced by the Arbitration Organiza-
tions. 

(9) Post Binding Arbitration opt-in. (i) 
An Arbitration IFQ holder with uncom-
mitted IFQ, may opt-in to any contract 
that results from a completed a Bind-
ing Arbitration procedure with any 
IPQ holder that has uncommitted IPQ. 

(A) All the terms from the arbitrated 
contract will apply. The Contract Arbi-
trator may determine fees and a time 
frame by which a Post Binding Arbitra-
tion opt-in may occur if those terms 
are not specified in the arbitrated con-
tract. 

(B) Once exercised, the opt-in results 
in a contract that is binding on both 
the Arbitration IFQ and IPQ holder. 

(ii) To initiate the opt-in process, the 
holder of uncommitted Arbitration IFQ 
will notify the holder of uncommitted 
IPQ in writing of its intent to opt-in. 

(iii) Holders of uncommitted Arbitra-
tion IFQ may opt-in to a contract re-
sulting from a completed Binding Arbi-
tration procedure with a person that 
holds uncommitted IPQ for that fish-
ery. 

(iv) If the IPQ holder and the Arbi-
tration IFQ holder are unable to re-
solve a dispute regarding whether the 
opt-in offer is consistent with the 
original contract from the completed 
Binding Arbitration procedure, the dis-
pute may be decided by the Contract 
Arbitrator to the original arbitration 
that resulted in the contract to which 
the Arbitration IFQ holder is seeking 
to opt-in. The Contract Arbitrator will 
decide only whether the proposed opt- 
in terms are consistent with the origi-
nal contract. 
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(10) Performance disputes. If an IPQ 
holder and an Arbitration IFQ holder 
are unable to resolve disputes regard-
ing the obligations to perform specific 
contract provisions after substantial 
negotiations or when time is of the es-
sence, the issues of that dispute shall 
be submitted for Binding Arbitration 
before a Contract Arbitrator for that 
fishery. 

(i) Binding Arbitration resulting 
from a performance dispute can occur 
at any point during or after the crab 
fishing year. The dispute must be 
raised by the IPQ holder or the Arbi-
tration IFQ holder. Arbitration of that 
performance dispute must be initiated 
prior to the date of the first crab fish-
ing season for the following crab fish-
ing year in that crab QS fishery. 

(ii) Performance dispute arbitration 
shall follow the applicable procedures 
described for a Binding Arbitration in 
paragraph (h)(3) of this section, except 
that the time frame for the procedure 
applicable to a performance dispute 
will be determined by the Contract Ar-
bitrator once the dispute has been 
raised. 

(iii) If a party fails to abide by the 
arbitration decision, a party may pur-
sue available contract remedies. 

(iv) The costs of arbitrating perform-
ance disputes shall be provided from 
the general fees collected by the Arbi-
tration Organizations pursuant to 
paragraph (e) of this section. 

(v) The Contract Arbitrator may as-
sign fees to any party bringing frivo-
lous complaints. Any such fees shall be 
paid by the party and not from the fees 
collected under paragraph (e)(2)(vi) of 
this section. 

(11) Quality disputes. When disputes 
regarding the quality of the harvested 
crab arise within the context of an ex-
isting contract, the parties may settle 
the disputes within the context of the 
arbitration system according to the 
following: 

(i) In cases where the IPQ holder and 
Arbitration IFQ holder(s) have agreed 
to a formula-based price for crab but 
where they cannot reach an agreement 
on the quality and price of the crab, 
the IPQ holder and Arbitration IFQ 
holder(s) will receive their share of the 
value of the amount of crab delivered 
based on the provisions of the contract. 

(ii) In quality disputes where the Ar-
bitration IFQ holders prefer to use ac-
tual ex-vessel price and not a formula- 
based price and a dispute arises regard-
ing crab quality and price, the dispute 
should be referred to a mutually agree-
able independent quality specialist 
firm. This independent quality spe-
cialist firm will determine the quality 
of the crab. This information will be 
used as the basis for subsequent price 
determinations. The IPQ holder and 
Arbitration IFQ holder(s) with this 
quality dispute shall share the cost of 
hiring the specialist firm and agree to 
abide by its findings according to the 
terms of their agreement. 

[70 FR 10241, Mar. 2, 2005, as amended at 70 
FR 33395, June 8, 2005; 70 FR 75421, Dec. 20, 
2005; 71 FR 40033, July 14, 2006; 73 FR 35088, 
June 20, 2008] 

§ 680.21 Crab harvesting cooperatives. 

This section governs the formation 
and operation of crab harvesting co-
operatives. The regulations in this sec-
tion apply only to crab harvesting co-
operatives that have formed for the 
purpose of applying for and fishing 
under a crab harvesting cooperative 
IFQ permit issued by NMFS. Members 
of crab harvesting cooperatives that 
are not FCMA cooperatives should con-
sult counsel before commencing any 
activity if the members are uncertain 
about the legality under the antitrust 
laws of the crab harvesting coopera-
tive’s proposed conduct. 

(a) Formation of crab harvesting co-
operatives. The following requirements 
apply to the formation of crab har-
vesting cooperatives. 

(1) Membership requirements. A crab 
harvesting cooperative is limited to QS 
holders that hold any amount of CPO, 
CVO, CPC, or CVC QS, and that NMFS 
has determined are eligible to receive 
crab IFQ. 

(i) Minimum number of members. Each 
crab harvesting cooperative must in-
clude at least four unique QS holding 
entities. A unique QS holding entity is 
a QS holder or group of affiliated QS 
holders that are not affiliated with any 
other QS holders or QS holding entities 
in the crab harvesting cooperative. For 
the purpose of this paragraph, the term 
‘‘affiliation’’ is defined at § 680.2. 

VerDate Aug<31>2005 09:45 Nov 13, 2008 Jkt 214226 PO 00000 Frm 00758 Fmt 8010 Sfmt 8010 Y:\SGML\214226.XXX 214226cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

72
 w

ith
 C

F
R


		Superintendent of Documents
	2014-09-30T15:34:04-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




