Food and Nutrition Service, USDA

company, corporation, or other legal
entity shall be subject to a civil money
penalty as specified in §3.91(b)(3)(iv) of
this title, as determined by the Sec-
retary to provide restitution to the
program for harm done to the program.

[65 FR 51224, Aug. 23, 2000, as amended at 73
FR 11313, Mar. 3, 2008; 73 FR 21811, Apr. 23,
2008]

§246.17

(a) General. State agencies shall sub-
mit preliminary and final closeout re-
ports for each fiscal year. All obliga-
tions shall be liquidated before closure
of a fiscal year grant. Obligations shall
be reported for the fiscal year in which
they occur.

(b) Fiscal year closeout reports. State
agencies—

(1) sShall submit to FNS, within 30
days after the end of the fiscal year,
preliminary financial reports which
show cumulative actual expenditures
and obligations for the fiscal year, or
part thereof, for which Program funds
were made available;

(2) Shall submit to FNS, within 120
days after the end of the fiscal year,
final fiscal year closeout reports;

(3) May submit revised closeout re-
ports. FNS will reimburse State agen-
cies for additional costs claimed in a
revised closeout report up to the
State’s original grant level, if costs are
properly justified and if funds are
available for the fiscal year pertaining
to the request. FNS will not be respon-
sible for reimbursing State agencies for
unreported expenditures later than one
year after the end of the fiscal year in
which they were incurred.

(c) Grant closeout procedures. When
grants to State agencies are termi-
nated, the following procedures shall
be performed in accordance with 7 CFR
part 3016.

(1) ENS may disqualify a State agen-
cy’s participation under the Program,
in whole or in part, or take such rem-
edies as may be legal and appropriate,
whenever FNS determines that the
State agency failed to comply with the
conditions prescribed in this part, in
its Federal-State Agreement, or in
FENS guidelines and instructions. FNS
will promptly notify the State agency
in writing of the disqualification to-
gether with the effective date. A State
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agency shall disqualify a local agency
by written notice whenever it is deter-
mined by FNS or the State agency that
the local agency has failed to comply
with the requirements of the Program.

(2) FNS or the State agency may dis-
qualify the State agency or restrict its
participation in the Program when
both parties agree that continuation
under the Program would not produce
beneficial results commensurate with
the further expenditure of funds. The
State agency or the local agency may
disqualify the local agency or restrict
its participation in the Program under
the same conditions. The two parties
shall agree upon the conditions of dis-
qualification, including the effective
date thereof, and, in the case of partial
disqualification, the portion to be dis-
qualified.

(3) Upon termination of a grant, the
affected agency shall not incur new ob-
ligations for the disqualified portion
after the effective date, and shall can-
cel as many outstanding obligations as
possible. FNS will allow full credit to
the State agency for the Federal share
of the noncancellable obligations prop-
erly incurred by the State agency prior
to disqualification, and the State agen-
cy shall do the same for the local agen-
cy.

(4) A grant closeout shall not affect
the retention period for, or Federal
rights of access to, grant records as
specified in §246.25. The closeout of a
grant does not affect the State or local
agency’s responsibilities regarding
property or with respect to any Pro-
gram income for which the State or
local agency is still accountable.

(5) A final audit is not a required part
of the grant closeout and should not be
needed unless there are problems with
the grant that require attention. If
FNS considers a final audit to be nec-
essary, it shall so inform OIG. OIG will
be resonsible for ensuring that nec-
essary final audits are performed and
for any necessary coordination with
other Federal cognizant audit agencies
or the State or local auditors. Audits
performed in accordance with §246.20
may serve as final audits providing
such audits meet the needs of request-
ing agencies. If the grant is closed out
without the audit, FNS reserves the
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right to disallow and recover an appro-
priate amount after fully considering
any recommended disallowances re-
sulting from an audit which may be
conducted later.

[50 FR 6121, Feb. 13, 1985, as amended at 71
FR 56731, Sept. 27, 2006]

§246.18 Administrative review of State
agency actions.

(a) Adverse actions subject to adminis-
trative reviews—(1) Vendor appeals. (i)
Adverse actions subject to full administra-
tive reviews. Except as provided else-
where in paragraph (a)(1) of this sec-
tion, the State agency must provide
full administrative reviews to vendors
that appeal the following adverse ac-
tions:

(A) Denial of authorization based on
the vendor selection criteria for com-
petitive price or for minimum variety
and quantity of authorized supple-
mental foods (§246.12(g)(3)(i) and
(@)(3)(i1)) or on a determination that
the vendor is attempting to circumvent
a sanction (8246.12(g)(4));

(B) Termination of an agreement for
cause;

(C) Disqualification; and

(D) Imposition of a fine or a civil
money penalty in lieu of disqualifica-
tion.

(ii) Adverse actions subject to abbre-
viated administrative reviews. The State
agency must provide abbreviated ad-
ministrative reviews to vendors that
appeal the following adverse actions,
unless the State agency decides to pro-
vide full administrative reviews for
any of these types of adverse actions:

(A) Denial of authorization based on
the vendor selection criteria for busi-
ness integrity or for a current Food
Stamp Program disqualification or
civil money penalty for hardship
(§246.12(g)(3)(iii) and (9)(3)(iv));

(B) Denial of authorization based on
a State agency-established vendor se-
lection criterion if the basis of the de-
nial is a WIC vendor sanction or a Food
Stamp Program withdrawal of author-
ization or disqualification;

(C) Denial of authorization based on
the State agency’s vendor limiting cri-
teria (§246.12(9)(2));

(D) Denial of authorization because a
vendor submitted its application out-
side the timeframes during which ap-
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plications are being accepted and proc-
essed as established by the State agen-
cy under §246.12(g)(7);

(E) Termination of an agreement be-
cause of a change in ownership or loca-
tion or cessation of operations
(8246.12(h)(3)(xvii));

(F) Disqualification based on a traf-
ficking conviction (§246.12(1)(1)(i));

(G) Disqualification based on the im-
position of a Food Stamp Program civil
money penalty for hardship
(8246.12(1)(2)(ii)); and

(H) Disqualification or a civil money
penalty imposed in lieu of disqualifica-
tion based on a mandatory sanction
imposed by another WIC State agency
(8246.12(1)(2)(iii)).

(1) A civil money penalty imposed in
lieu of disqualification based on a Food
Stamp Program disqualification under
§246.12(1)(1)(vii) and,

(J) Denial of an application based on
a determination of whether an appli-
cant vendor is currently authorized by
the Food Stamp Program.

(iii) Actions not subject to administra-
tive reviews. The State agency may not
provide administrative reviews pursu-
ant to this section to vendors that ap-
peal the following actions:

(A) The validity or appropriateness of
the State agency’s vendor limiting or
selection criteria (§246.12(g)(2) and
@B);

(B) The validity or appropriateness of
the State agency’s vendor peer group
criteria and the criteria used to iden-
tify vendors that are above-50-percent
vendors or comparable to above-50-per-
cent vendors;

(C) The validity or appropriateness of
the State agency’s participant access
criteria and the State agency’s partici-
pant access determinations;

(D) The State agency’s determination
whether a vendor had an effective pol-
icy and program in effect to prevent
trafficking and that the ownership of
the vendor was not aware of, did not
approve of, and was not involved in the

conduct of the violation
(8246.12()(1)(i)(B));
(E) Denial of authorization if the

State agency’s vendor authorization is
subject to the procurement procedures
applicable to the State agency;

(F) The expiration of a vendor’s
agreement;
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