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have been obtained or disposed of im-
properly as the result of a participant
violation, the State agency must estab-
lish a claim against the participant for
the full value of such benefits. For all
claims, the State agency must issue a
letter demanding repayment. If full
restitution is not made or a repayment
schedule is not agreed on within 30
days of receipt of the letter, the State
agency must take additional collection
actions until restitution is made or a
repayment schedule is agreed on, un-
less the State agency determines that
further collection actions would not be
cost-effective. The State agency must
establish standards, based on a cost
benefit analysis, for determining when
collection actions are no longer cost-
effective. At the time the State agency
issues the demand letter, the State
agency must advise the participant of
the procedures to follow to obtain a
fair hearing pursuant to §246.9 and that
failure to pay the claim may result in
disqualification. In addition to estab-
lishing a claim, the State agency must
determine whether disqualification is
required by §246.12(u)(2).

(ii) Types of restitution. In lieu of fi-
nancial restitution, the State agency
may allow participants or parents or
caretakers of infant or child partici-
pants for whom financial restitution
would cause undue hardship to provide
restitution by performing in-kind serv-
ices determined by the State agency.
Restitution may not include offsetting
the claim against future program bene-
fits, even if agreed to by the partici-
pant or the parent or caretaker of an
infant or child participant.

(iii) Disposition of claims. The State
agency must document the disposition
of all participant claims.

(2) Claims against the State agency.
FNS will assert a claim against the
State agency for losses resulting from
program funds improperly spent as a
result of dual participation, if FNS de-
termines that the State agency has not
complied with the requirements in
§246.7(1)(1).

(3) Delegation of claims responsibility.
The State agency may delegate to its
local agencies the responsibility for
collecting participant claims.

(d) Penalties. In accordance with sec-
tion 12(g) of the National School Lunch
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Act, whoever embezzles, willfully
misapplies, steals or obtains by fraud
any funds, assets or property provided
under section 17 of the Child Nutrition
Act of 1966, as amended, whether re-
ceived directly or indirectly from
USDA, or whoever receives, conceals or
retains such funds, assets or property
for his or her own interest, knowing
such funds, assets or property have
been embezzled, willfully misapplied,
stolen, or obtained by fraud shall, if
such funds, assets or property are of
the value of $100 or more, be fined not
more than $25,000 or imprisoned not
more than five years, or both, or if
such funds, assets or property are of a
value of less than $100, shall be fined
not more than $1,000 or imprisoned for
not more than one year, or both.

[50 FR 6121, Feb. 13, 1985, as amended at 52
FR 21238, June 4, 1987; 65 FR 83288, Dec. 29,
2000; 71 FR 56731, Sept. 27, 2006; 72 FR 68998,
Dec. 6, 2007]

§246.24 Procurement
management.

(a) Requirements. State and local
agencies shall ensure that subgrantees
comply with the requirements of 7 CFR
part 3016, the nonprocurement debar-
ment/suspension requirements of 7 CFR
part 3017, and if applicable, the lob-
bying restrictions as required in 7 CFR
part 3018 concerning the procurement
and allowability of food in bulk lots,
supplies, equipment and other services
with Program funds. These require-
ments are adopted to ensure that such
materials and services are obtained for
the Program in an effective manner
and in compliance with the provisions
of applicable law and executive orders.

(b) Contractual responsibilities. The
standards contained in A-130 and 7 CFR
part 3016 do not relieve the State or
local agency of the responsibilities
arising under its contracts. The State
agency is the responsible authority,
without recourse to FNS, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in
connection with the Program. This in-
cludes, but is not limited to, disputes,
claims, protests of award, source eval-
uation, or other matters of a contrac-
tual nature. Matters concerning viola-
tion of law are to be referred to such
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local, State or Federal authority as
may have proper jurisdiction.

(c) State regulations. The State or
local agency may use its own procure-
ment regulations which reflect applica-
ble State and local regulations, pro-
vided that procurements made with
Program funds adhere to the standards
set forth in A-130 and 7 CFR part 3016.

(d) Property acquired with Program
funds. State and local agencies shall
observe the standards prescribed in 7
CFR part 3016 in their utilization and
disposition of real property and equip-
ment, including automated data proc-
essing equipment, acquired in whole or
in part with Program funds.

[50 FR 6121, Feb. 13, 1985, as amended at 59
FR 11508, Mar. 11, 1994]

§246.25 Records and reports.

(a) Recordkeeping requirements. Each
State and local agency shall maintain
full and complete records concerning
Program operations. Such records shall
comply with 7 CFR part 3016 and the
following requirements:

(1) Records shall include, but not be
limited to, information pertaining to
financial operations, food delivery sys-
tems, food instrument issuance and re-
demption, equipment purchases and in-
ventory, certification, nutrition edu-
cation, civil rights and fair hearing
procedures.

(2) All records shall be retained for a
minimum of three years following the
date of submission of the final expendi-
ture report for the period to which the
report pertains. If any litigation,
claim, negotiation, audit or other ac-
tion involving the records has been
started before the end of the three-year
period, the records shall be kept until
all issues are resolved, or until the end
of the regular three-year period, which-
ever is later. If FNS deems any of the
Program records to be of historical in-
terest, it may require the State or
local agency to forward such records to
FNS whenever either agency is dis-
posing of them.

(3) Records for nonexpendable prop-
erty acquired in whole or in part with
Program funds shall be retained for
three years after its final disposition.

(4) All records shall be available dur-
ing normal business hours for rep-
resentatives of the Department and the
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Comptroller General of the United
States to inspect, audit, and copy. Any
reports or other documents resulting
from the examination of such records
that are publicly released may not in-
clude confidential applicant or partici-
pant information.

(b) Financial and participation re-
ports—(1) Monthly reports. (i) State
agencies must submit financial and
program performance data on a month-
ly basis, as specified by FNS, to sup-
port program management and funding
decisions. Such information must in-
clude, but may not be limited to:

(A) Actual and projected participa-
tion;

(B) Actual and projected food funds
expenditures;

(C) A listing by source year of food
and NSA funds available for expendi-
ture; and,

(D) NSA expenditures and unliqui-
dated obligations.

(i) State agencies must require local
agencies to report such financial and
participation information as is nec-
essary for the efficient management of
food and NSA funds expenditures.

(2) Annual reports. (i) Every year,
State agencies must report to FNS the
average number of migrant farmworker
household members participating in
the Program during a 12-month period
of time specified by FNS.

(if) State agencies must submit
itemized NSA expenditure reports an-
nually as an addendum to their WIC
Program closeout reports, as required
by §246.17(b)(2).

(3) Biennial reports. (i) Participant
characteristics report. State and local
agencies must provide such informa-
tion as may be required by FNS to pro-
vide a biennial participant characteris-
tics report. This includes, at a min-
imum, information on income and nu-
tritional risk characteristics of partici-
pants, information on breastfeeding in-
cidence and duration, and participation
in the Program by category (i.e., preg-
nant, breastfeeding and postpartum
women, infants and children) within
each priority level (as established in
§246.7(e)(4)) and by migrant farm-
worker households.

(ii) Civil rights report. Racial and eth-
nic participation data contained in the
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